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Oath of 
Admission to 
The Florida Bar 


The general principles which 
should ever control the lawyer in 
the practice of the legal profes- 
sion are clearly set forth in the fol- 
lowing oath of admission to the 
Bar, which the lawyer is sworn on 
admission to obey and for the will- 
ful violation to which disbarment 
may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

“| will not counsel or maintain 
any suit or proceedings which 
shall appear to me to be unjust, 
nor any defense except such as | 
believe to be honestly debatable 
under the law of the land; 

“| will employ for the purpose of 
maintaining the causes confided 
to me such means only as are 
consistent with truth and honor, 
and will never seek to mislead the 
judge or jury by any artifice or 
false statement of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them 
or with their knowledge and ap- 
proval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the 
cause with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause 
for lucre or malice. So help me 
God.” 


To Object or Not To Object 

Congratulations on the article, Ob- 
jectionable Closing Argument: Causes 
and Solutions, by Gary D. Fox in the 
December issue. Many of us who handle 
trials in the Second District have been 
huddling quietly, hoping the closing 
argument confusion in other districts 
would not spread, or worse yet, be ap- 
proved by the Supreme Court. I have 
heard many lawyers complaining about 
these reported decisions, but have 
heard none dissect and logically ana- 
lyze the difficulties as insightfully and 
comprehensively as Mr. Fox’s article. 
With the problem now clearly ex- 
plained, the solution should, as Mr. Fox 
writes, be “imminently correctable” by 
adopting the course he suggests. Let’s 
hope they’re listening! 


Dae M. Swope 
Tampa 


Gary D. Fox’s excellent column ad- 
dressing objectionable closing argu- 
ment should be must reading for trial 
and appellate judges as well as the law- 
yers who appear before them. 

After nearly three decades of court- 
room practice, I think the problem is 
more pervasive than reported opinions 
indicate. Most of it can be attributed to 
an insensitivity on the part of the of- 
fender who has crossed the line be- 
tween that which is acceptable and that 
which is unethical. But sometimes 
statements declared at closing are de- 
liberate and knowing; quickly made 
and left behind in a torrent of followup 
before opposing counsel, his mind 
blown by the exploding cheap shot, can 
weigh its effect on the jury against the 
daunting prospect, not to say cost, of 
appeal and new trial, and rise to blurt 
out: “Objection, inappropriate com- 
ment, your honor.” Thereby counsel is 
doing two things: First, awakening the 
judge or interrupting the reading and 
signing a sheath of papers a secretary 
has put in front of him or her, and sec- 
ond, counsel invariably focuses jury at- 
tention on that which he or she wants 
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the jury to miss. Counsel preserves the 
point, of course, and will probably be 
glad for doing it. 

There is, of course, no excuse for a 
trial lawyer to deliberately attempt to 
poison the well or secure inappropriate 
advantage. Those who do should be rec- 
ognized as insidious threats to the ad- 
versary system and dealt with accord- 
ingly, which is to say instant 
disbarment or at least furled brows 
across a stormy visage and a lightning 
bolt or two with a thunderous shout for 
the bailiff to take the lawyer out, lock 
him or her up! An appropriate instruc- 
tion should follow. 

Unfortunately, trial judges who must 
deal with cheap-shot artists don’t al- 
ways rise to the occasion. Objections to 
flagrant behavior are all too often met 
by a benign nod and weary admonition 
for counsel to confine remarks to com- 
menting on the evidence, let’s move 
along. 

But while it is one thing for trial 
judges to deal instantly with inappro- 
priate comment, it is quite another for 
appellate judges, who address the is- 
sue with what one supposes to be calm, 
detached deliberation, and then an- 
nounce standards for acceptable com- 
ment with all the unhurried gravity our 
system can muster and leave the bench 
and bar in confused shambles on the 
issue. It is as though the notion of stare 
decisis, as you guessed all along, even 
before you read the cases cited by Mr. 
Fox, does not exist among the district 
courts of appeal. There is little excuse 
for inconsistent judicial response at the 
appellate level. 

Mr. Fox notes that jury trials mean 
lawyer fatigue, a state in which law- 
yers do less than their best. He then 
ascribes to Vince Lombardi the truism 
that “fatigue makes cowards of us all.” 
Coach Lombardi may have said it, no 
authority is cited, but assuming so, he 
got it from The Bard. Shakespeare put 
these words in the mouth of the Prince 
of Denmark who, having considered 
whether to suffer the slings and arrows, 
etc., said, more apropos, perhaps, to the 
point Mr. Fox makes: “Thus conscience 
does make cowards of us all/And thus 
the native hue of resolution/Is sicklied 


a 
q 
4 
BH 
a 
4 
; 


Don’t make your client wait! 
We'll provide the JUMP you need! 
With EMPIRE there is no wait. 


Fast, reliable service 
is our routine. 


-800-432-3028 


Each Corporate Kit complies with the new corporation act and features: 

* Checklist * Instructions * Work Sheets ¢ 8 Tab Dividers * Stock Transfer Ledger * 25% Rag Minutes ¢ 21 Certificates ¢ Padded Binder ¢ Slip Box * Written Statements to Organize in Lieu 
of Minutes * Typewriter Spaced ¢ Buy-Sell Agreements ¢ Independent Contractor Agreement * Employment Agreement »* Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan * Death Benefit Plan ¢ IRC Election 248 Plan « “S” Corporation formerly Sub “S” plan ¢ Medical Plan ¢ Voting Trust Plan * Shareholders Minutes ¢ Directors Minutes * Annual 
Shareholders Minutes ¢ Power of Attorney Form ¢ Special Power of Attorney Form * Shareholders Notice of Waiver * Directors Notice of Waiver * Officers Notice of Waiver ¢ Shareholder 
Proxy * Application for Sales and Use Tax ¢ Application for Employer ID Number  Pre-Printed Envelopes for Both Applications ¢ Election by Small Business Corporation (form 2553) « State 
Unemployment Status Application. 


CORPOR 
Ry 
> 
AMER) 
Lo: 


THE FLORIDA 


JOURNAL 


650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5600 


Editorial Staff 

Publisher John F. Harkness, Jr. 
Editor Judson H. Orrick 

Managing Editor Cheryle M. Dodd 
Associate Editor Melinda B. Mayo 
Advertising Director Javier Cano 
Account Executive Amber Rummel 
Advertising Assistant Cassandra Dixon 
Circulation Wendee Whittaker 

Art Production Judith Nabie 
Communications Director 

Park M. Trammell, Jr. 


Officers of The Florida Bar 
President John W. Frost li, Bartow 
President-elect Edward R. Blumberg, Miami 
Executive Director John F. Harkness, Jr., 
Tallahassee 


Editorial Board 
Chair, Joseph F. Kinman, Jr., Tampa; Vice Chair, 
Frances H. Toomey, Tampa; Members, Joseph M. 
Ciarciaglino, Jr., St. Petersburg; Victor S. Cohen, 
Tampa; Jonathan T. Colby, Miami Beach; Crystal 
Collins, Pensacola; Judge Steven P. Cullen, West 
Palm Beach; Ella Jane Peebles Davis, Tallahas- 
see; RaiphA. DeMeo, Tallahassee; DavidA. Donet, 
Coral Gables; Richard E. Fee, Tampa; Nancy S. 
Freeman, Winter Park; Judge Thomas G. Free- 
man, Jr., Sanford; Gary S. Gaffney, Ft. Lauder- 
dale; Evelyn D. Golden, Tallahassee; Steven S. 
Goodman, Ft. Lauderdale; Richard A. Harrison, 
Tampa; Thomas A. Hoadley, West Palm Beach; 
Judge Rand Hoch, West Paim Beach; Marlyne 
Marzi Kaplan, Hollywood; Martin |. Klein, New York, 
NY; Jeffrey D. Kottkamp, Ft. Myers; Darren R. 
Latham, Miami; Karen M. Linz, Dunedin; Sally B. 
Mann, Tallahassee; Maureen M. Matheson, 
Melbourne; Kathy A. Metzger, Stuart; Donald A. 
Mihokovich, Tampa; David K. Miller, Tallahassee; 
Melissa G. Mince, Seminole; John W. Reis, Mi- 
ami; Randell H. Rowe Ill, DeLand; Murray B. 
Silverstein, Tampa; Jesse L. Skipper, St. Peters- 
burg; Kimberly A. Stott, Tampa; Robert H. Sturgess, 
Jacksonville; Ratael Suarez-Rivas, Ft. Lauderdale; 
Keith H. Wadsworth, Lake Wales; Sarah E.Warren, 
Sarasota; R. Craig Waters, Tallahassee; Linda L. 
Winchenbach, Ocala; Mark J. Wolfson, Tampa; 
Board Liaison, J. Allison DeFoor Ii, Tavernier. 


The Board of Governors 
First Circuit Alan B. Bookman; Second Circuit 
Jon Whitney, Charles A. Francis; Third Circuit 
Bruce W. Robinson; Fourth Circuit Howard Coker, 
Henry M. Coxe ill; Fifth Circuit Roger L. Rice; 
Sixth Circuit Morris Silberman, Anthony S. 
Battaglia; Seventh Circuit Edgar M. Dunn, Jr.; 
Eighth Circuit James G. Feiber, Jr; Ninth Cir- 
cuit Bruce B. Biackwell, Lawrence J. Phalin, 
Lawrence G. Mathews, Jr.; Tenth Circuit Jack P. 
Brandon; Eleventh Circuit Miles A. McGrane Il, 
Herman J. Russomanno, Tod Aronovitz, Manuel R. 
Morales, Jr., Cynthia A. Everett, Edith G. Osman, 
John W. Thornton, Jr., Dean C. Colson, Stuart Z. 
Grossman, Scott L. Baena; Twelfth Circuit John 
C. Patterson, Jr.; Thirteenth Circuit Martin L. 
Garcia, RicardoA. Fernandez, Marsha G. 
Fourteenth Circuit Dixon R. McCloy, Jr.; Fifteenth 
Circuit Carol M. Brewer, Robert V. Romani, 
Michael P. Walsh; Sixteenth Circuit J. Allison 
DeFoor Il; Seventeenth Circuit Michele Kane 
Cummings, David D. Welch, William S. Spencer, 
Jesse H. Diner, John Hume; Eighteenth Circuit 
S. Sammy Cacciatore, Jr.; Nineteenth Circuit 
Louis B. Vocelle, Jr.; Twentieth Circuit John P. 
Cardillo; Out-of-State Marguerite S. Boyd, Rob- 
ert S. Weinroth, Michael P. Stafford; President 
YLD, Matthew J. Comisky; President-elect YLD, 
Adam G. Adams; Public Members, Wilheimena 
Mack, Alvin E. Smith. 


o’er with the pale case of thought/And 
enterprise of great pith and moment/ 
With this regard their currents turn 
awry/And lose the name of action.” A 
lovely way of saying, he thought about 
it too long, and didn’t preserve the point 
for appeal. 


S. DEARING 


Tallahassee 


Need Relevant Articles 

The most recent Bar Journal sug- 
gests an almost hopeless situation re- 
garding the relevance of the Bar. The 
articles are about S.E.C. subpoenas, 
petroleum contamination programs, 
tax consequences of nonmarital trusts, 
and so on. What does any of this have 
to do with grinding out a living practic- 
ing law? While I am sure there are a 
few silk stocking lawyers who have the 
time and inclination to really read this 
stuff, what about the majority of us who 
are trying to pay the paralegal and the 
light bill? We do not need all this so- 
phisticated drivel! What we need are 
“nuts and bolts” articles written by 
people who have really practiced law 
(no—working for the government or the 
Bar does not count). We need people 
who will tell us how to do things such 
as: try cases, write letters to obstruc- 
tionist adjusters, overcome unethical 
prosecutors, choose cases well, accu- 
rately say “no,” collect fees, borrow 


money, hire and fire staff, and buy of- 
fice equipment. We need a Bar Journal 
that is relevant, that addresses the real 
issues—such as there are too many law 
schools (so the answer is to establish 
more, I guess) and too many lawyers 
(which is why we are all growling and 
groveling for scraps, like dogs). We need 
issues that are relevant to someone 
other than Holland & Knight or 
Greenberg Traurig (no slam to those 
firms, but when was the last time they 
agonized over paying their light bill?). 
There are thousands of us out here, 
starving for business and a Bar that 
wants to help us. We want to be profes- 
sionals, we want to be honest, and we 
want to be good attorneys. However, we 
also need money to do all those things. 
We are all aware that we have doctor- 
ate degrees and are smart. Big deal! 
Let’s see if we can’t get off the schol- 
arly baloney for a while, and get some 
nuts and bolts articles in the Journal. 


L. WiILLiaM Porter II 


Tallahassee 


Compliments December Issue 
My compliments on the December 
1996 issue. The breadth of discussion 
and variety of articles will be a tough 
act to follow. Keep up the good work. 


Pau. A. LESTER 
Miami 


If you have practice management concerns, 
The Florida Bar LOMAS staff is an invaluable resource. 
Ask about Law Firm Management, Automation, 


Finances, Malpractice Avoidance, or Marketing. 
LOMAS 
The Florida Bar’s Law Office Management 


Assistance Service 
CALL 800/342-8060, ext. 5616 
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If We Build It... 


“When the One Great Scorer comes to write against your name, 
He marks not that you won or lost, but how you played the game.” 


s February turns into 

March, I will begin dream- 

ing of baseball; this is the 

time of year when I start 
looking toward spring games. Baseball 
has always been a part of my life, and I 
believe the legal profession can learn 
from the sport’s trials and tribulations. 
Baseball, I believe, has some compel- 
ling similarities to the law. 

Unlike football and basketball, base. 
ball assures each side equal time. No 
contender in baseball can sit on a lead, 
waiting for time to expire. Each side 
must have its turn, just as advocates 
are assured their turn in court. Base- 
ball is not a game where “might makes 
right”; it’s a game that offers an equal 
chance based on skill and talent, not 
“bulk or height,” as Margaret G. Robb 
has written in the Indiana State Bar 
Association journal. Robb sees the same 
equal chance in baseball that is guar- 
anteed by a court system in which “a 
Gideon, Miranda, and Brown has as 
much standing” as a Clinton or a Pru- 
dential. 

“When it comes to honoring the 
past,” Robb says, “what other game is 
so devoted to prior performance and 
statistical comparison for precedent? 
Where else are current practitioners 
held so scrupulously to the standards 
of those who went before? Where else 
does the written record count for so 
much?” This Indiana lawyer’s affection 
and reverence, for both baseball and the 


—Grantiand Rice 


law, come through clearly in her col- 
umn. Another similarity she sees in the 
two American institutions is the fact 
that “both baseball players and lawyers 
learn early on that they won’t survive 
undefeated and must be judged on how 
they played, in victory or defeat. Deal- 
ing with loss with grace and dignity is 
part of the game,” she says. 

The parallels are appealing to me, a 
lifelong baseball fan, but there is an 
even greater lesson to be learned from 
this sport than just the similarities 
mentioned. I have a close friend who 
was just as faithful a fan as I have al- 
ways been—until the baseball strike of 
1994. Not even being a Cubs fan for his 
entire life had dampened my friend’s 
passion for baseball, but a sport he 
could no longer respect killed his inter- 
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est in a game he had loved for more 
than half a century. To this day, he nei- 
ther looks at nor listens to baseball sta- 
tistics or news of wins and losses. He is 
through with baseball. I believe lawyers 
have a lesson to learn here. 

America wants athletes to play for 
the love of the game. As it has become 
painfully apparent that many players 
love not the game, but only the pay- 
cneck, a large segment of America has 
turned away from baseball. Stadiums 
still have not regained the pre-strike 
attendance figures. Players and own- 
ers thought the public could be brought 
back by excitement and star quality, but 
hundreds of fans won’t support even the 
flashiest players and teams they can’t 
respect. Too many lawyers have had a 
similar mistaken idea—that if the pay- 
check keeps coming, any respect they 
might lose by rudeness or greed or 
Rambo tactics won’t hurt too much. But 
the profession as a whole suffers, and 
each lawyer with it, whenAmerica loses 
respect for a vital institution because 
of the ignoble behavior of short-sighted 
individuals. 

When baseball players don’t respect 
the established authority if it disagrees 
with them, and show their rebellion by 
spitting at an umpire, America loses 
respect—not just for one immature 
player, but for the sport as a whole. 
When a lawyer whines about a court- 
room loss and holds judges up to ridi- 
cule because his or her lawyerly pride 
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is hurt, America loses respect—not just 
for one judge or lawyer, but for the 
whole system. It is a dangerous game 
to ridicule the components and under- 
mine the support of the primary insti- 
tution in this country that constitution- 
ally guarantees an equal chance for all. 

Adulthood sometimes seems to al- 
lude baseball players and lawyers alike. 
We may love the sport for its air of per- 
petual youth, but even in the Field of 
Dreams we want players to take it like 
an adult when they lose, or the breaks 
or calls don’t go their way. If they throw 
tantrums, we lose respect. When law- 
yers insult each other’s clients and try 
their cases in the newspaper for the 
sake of their own, and not even neces- 
sarily the client’s, advancement, 
America loses respect for them, even 
when they win. 

When we crudely abuse and disre- 
spect each other within our commu- 
nity’s legal processes, the people around 
us lose respect for us—and for the whole 
system. We cannot regain their respect 
by pouting and shouting and being in- 
flexible with each other, especially since 
our clients’ interests are usually better 
served by civil behavior. When we lose 


When we crudely 
abuse and disrespect 
each other within 
our community’s 
legal processes, 
the people around 
us lose respect for 
us—and for the 
whole system 


people’s respect, we know what they do; 
they turn us off. They recite to each 
other—in jokes and in earnest—the 
arrogant and crude behavior of the few, 
and they stay away from us, just like 
my good friend the Cubs fan, who has 
not read a batting average or scanned 
the National League standings since 
1994. 

We cannot continue to act as if our 
community’s and our nation’s respect 


doesn’t matter, as if only fighting to get 
our way matters. Respect does matter. 
Civility matters. Honor matters. These 
vital qualities matter enough that, by 
measuring ourselves by such profes- 
sional standards and by practicing law 
with integrity and civility, we can re- 
build our profession. 

We can build respect where there is 
disrespect. A lack of professionalism has 
eroded public trust to such an extent 
that we must rebuild it, not like Kevin 
Costner with his Field of Dreams that 
eventually faded, but like trained ad- 
vocates with something important to 
offer their clients and communities. We 
must build courtesy, forthrightness, 
preparation, and idealism into our lives 
as lawyers not for just today but for the 
generations to come. We must build 
with clients, not fees, in mind. If we 
build to such a standard, respect—and 
professional satisfaction—will come. 0 
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EXECUTIVE DIRECTIONS 


SCOPE Program Quietly Helps Young Lawyers 


t is the time of year when our 
Research and Planning Depart- 
ment is busy preparing the an- 
nual survey of the Bar member- 
ship that helps guide the Board of Gov- 
ernors in its allocation of resources 
among programs geared toward help- 
ing practitioners in their daily work. 
When a section or committee or the 
Supreme Court proposes a program 
that is new or novel, that program at- 
tracts the attention of our newspaper 
staff, and a reporter follows the story 
through the board debate and imple- 
mentation phase of the program, then 
perhaps gives us a first-year follow-up 
on how the program seems to be going. 
An e-mail message I received the 
other day made me think about some 
of the programs our committees, sec- 
tions, and divisions have had in place 
for years that we no longer hear much 
about. When a program is successful— 
that is, accomplishes its goals and op- 
erates within its budget—it may drop 
off the screen. Several such programs 
come to mind: Our Ethics Hotline at- 
torneys answer hundreds of queries 
each year; the Statewide Lawyer Refer- 
ral Service assists thousands of Florid- 
ians in finding lawyers who are pre- 
pared to offer the help the callers need; 
our sections, CLE Committee, and CLE 
Publications staff work quietly 
throughout the year to originate and 
update the practice manuals so many 
of our members look to for guidance 
when confronted by an unfamiliar is- 
sue; our Law Office Management As- 
sistance Service staff conducts semi- 
nars and takes hundreds of calls each 
year from lawyers looking for advice 
about everything from buying computer 
equipment to hiring a paralegal. 
And then there’s SCOPE. 


SCOPE stands for Seek Counsel Of 
Professional Experience. For the past 
11 years the program—created by, 
funded by, and operated by the Young 
Lawyers Division—has aided those new 
to the profession by pairing them with 
a more senior attorney in their area 
who can assist them with a technical 
question or, in some cases, general ad- 
vice about the day-to-day practice of 
law. My e-mail correspondent wrote: 


[SCOPE] referred me to Marshall Emas [of 
Ft. Lauderdale]. I called him, and he did a 
wonderful, terrific job. After the first call, I 
called him again, and again he has re- 
sponded so well it is unbelievable. He is re- 
ally committed. I am very, very surprised 
by his candor and his attitude in trying to 
help us. If there is any way you can say 
thanks. . . Thanks. 


Edith Trotman, the staff member in 
our Public Service Programs Depart- 
ment who maintains the SCOPE refer- 
ral list and matches those calling in for 
help with a volunteer, tells me she re- 
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ceives many similar comments during 
the year. 

As more of our membership goes 
straight from law school into solo pri- 
vate practice, the SCOPE program has 
become, and will continue to become, 
an increasingly useful way for young 
lawyers to ensure their clients receive 
the best service they can provide. Dur- 
ing 1995, the program fielded calls from 
704 callers. In 1996, that number rose 
to 716 calls, and I am told we are off to 
a brisk start for 1997. 

At this writing there are 231 volun- 
teers on the SCOPE panel. By offering 
their time and expertise without expec- 
tation of anything more than knowing 
they are helping a junior member help 
a client, these lawyers are keeping up 
the profession’s tradition of mentoring 
those new to the practice. In these 
changing economic times, when law 
firm growth has slowed and more law- 
yers are practicing as solos or members 
of small firms, SCOPE panel members 
have found a way to pass along some of 
the knowledge that can only be gained 
by experience. It is a fine way to give 
something back to the profession that 
advances our mutual goal of improving 
client service, and thus improving pub- 
lic perception of our profession. 

If you would like to participate in the 
program, either as a member of the vol- 
unteer panel or as one helped by those 
volunteers, call Ms. Trotman at (904) 
561-5807.0 


JOHN F. HaRKNEsS, JR. 
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Post-Judgment Motions for 
Attorneys’ Fees: 
Time for a Bright-Line Rule 


n important and recurring 

issue in civil litigation is 

how soon after final judg- 

ment must a prevailing liti- 
gant file a motion for attorneys’ fees in 
the trial court. In general, a fees mo- 
tion must be filed within a “reasonable 
time” following entry of judgment.’ 
Florida courts have reached dramati- 
cally different results, however, regard- 
ing what constitutes a “reasonable 
time,” particularly in cases where a 
motion is filed after the conclusion of 
an appeal of the final judgment. The 
confused state of the law creates 
unpredictability and has prompted one 
appellate court to implore the Florida 
Supreme Court to adopt a clarifying 
procedural rule.* This article reviews 
the current state of Florida precedents 
and proposes a rule of civil procedure 
to bring greater certainty to this area 
of the law. 


Background 

Due to fee-shifting provisions,* post- 
judgment motions for attorneys’ fees 
are increasingly commonplace. Based 
upon judicially created principles, a 
motion for attorneys’ fees must be filed 
in the trial court within a “reasonable 
time” after the entry of final judgment.‘ 
The question of what is a “reasonable 
time” to file a post-judgment motion for 


by Scott D. Makar 


attorneys’ fees has arisen in a number 
of civil cases in Florida.’ In Folta v. 
Bolton, 493 So. 2d 440, 444 (Fla. 1986),® 
the Florida Supreme Court has held 
that a motion for attorneys’ fees filed 
two months after entry of final judg- 
ment is timely. At the other extreme, 
the Third District has held that a mo- 
tion for attorneys’ fees filed approxi- 
mately 22 months after final judgment 
and after an intervening appeal was 
untimely.’ In between, the Fourth Dis- 
trict has held that a motion filed over a 
year after final judgment had been en- 
tered, and after an intervening appeal 
was concluded, was timely.® 

As these cases indicate, no bright-line 
method for determining what is a rea- 
sonable time has developed. Instead, 
courts have taken a case-by-case ap- 
proach in analyzing whether a motion 
is filed in a timely manner. This ad hoc 
approach, however, has led to conflict- 
ing results particularly in cases where 
a prevailing litigant files a motion for 
attorneys’ fees after the conclusion of 
an appeal from the final judgment. This 
conflict is most apparent in recent de- 
cisions of the Fourth District. 
¢ District Court Confusion 

A general principle is that a motion 
for attorneys’ fees must be filed in the 
trial court within a reasonable time 
after final judgment.’ A corollary to this 
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general principle is that a motion for 
fees should be filed soon after judg- 
ment, even where an appeal is taken.A 
prevailing litigant who awaits the out- 
come of an appeal before filing a mo- 
tion for fees, therefore, risks a judicial 
finding of untimeliness and a denial of 
requested fees. For example, the Third 
District in Bass v. State Farm Life In- 
surance Company, 649 So. 2d 924 (Fla. 
3d DCA 1995), held that a motion for 
fees filed after remand from an inter- 
vening appeal (and 22 months after fi- 
nal judgment) was untimely.’° Because 
the motion “for trial court attorneys’ 
fees was not filed within a reasonable 
time, . . . the trial court properly de- 
nied [the plaintiff’s] motion for trial 
court attorneys’ fees.”" 

This principle and corollary have 
been tested in a string of recent Fourth 
District decisions, which reflect the cur- 
rent confusion regarding the timeliness 
of post-judgment motions for attorneys’ 
fees when an appeal is taken. In its 
1994 decision in McAskill Publications, 
Inc. v. Keno Brothers Jewelers, Inc. , 647 
So. 2d 1012 (Fla. 4th DCA 1994), a 
Fourth District panel addressed the 
limits of what is a reasonable time for 
filing a motion for attorneys’ fees when 
an intervening appeal is taken. The 
movant in McAskill did not initially file 
a motion for fees in the trial court (the 
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county court),!? but instead filed in the 
appellate court (the circuit court) about 
three months after an appeal from the 
final judgment had been initiated. The 
appellate court did not rule on this first 
motion until after its mandate issued, 
so the movant then filed a second mo- 
tion (again in the appellate court) seven 
months after the mandate had issued. 
The second motion was also not ruled 
upon. On remand, however, the trial 
court awarded fees (despite no motion 
having been filed in that court). 

The Fourth District panel in McAskill 
reversed the fee award. After recount- 
ing the movant’s various missteps, the 
court held that the initial post-judg- 
ment motion for fees was not filed 
within a reasonable time.’ The court 
noted that federal trial courts had dis- 
cretion to determine what time is rea- 
sonable, and that one appellate court 
(prior to the adoption of a federal rule 
in 1993) had recommended “a uniform 
rule with a maximum of 21 days.” 
Where an intervening appeal is taken, 
the Fourth District concluded that “a 
trial court generally should not grant a 
post-judgment motion for attorneys’ 
fees filed almost three months after the 
judgment on the merits because of ‘un- 
reasonable tardiness.” 

The precedential value of this lan- 
guage in McAskill, if any, was not long- 
lived. In United States Fidelity & Guar- 
anty v. Martin County, 669 So. 2d 1065 
(Fla. 4th DCA), rev. denied, 679 So. 2d 
774 (Fla. 1996), the Fourth District re- 
versed a trial court’s ruling that a mo- 
tion filed over a year after final judg- 
ment had been entered, and after an 
intervening appeal was concluded, was 
untimely. In Martin County, the appel- 
lant (USF&G) waited until the end of 
the appeals process before first moving 
for attorneys’ fees in the trial court. The 
county opposed USF&G’s motion on a 
number of grounds including its un- 
timeliness. In ruling for the county, the 
trial court held that USF&G’s motion 
was untimely. Although its final judg- 
ment reserved jurisdiction to consider 
the issue of attorneys’ fees, the trial 
court had noted that the “problem that 
arises in this matter is that [USF&G] 
did not actually seek fees in this case 
until more than one year after the en- 
try of the final judgment.”'? USF&G 
appealed the trial court’s ruling. 

The Fourth District reversed and 
held that the “trial court erred by de- 
nying the motion for attorneys’ fees on 


Despite USF&G’s 
delay in waiting 
until after the first 
appeal was 
concluded before 
filing its motion for 
fees, the court opined 
there “was no 
surprise to the 


county that USF&G 
would ask for fees” 


the ground that it was not brought 
within a reasonable time.”* The court’s 
rationale was based, in large measure, 
on the theory that so long as the county 
was on notice that USF&G might file a 
motion for attorneys’ fees at some point 
in the action, the filing of a motion over 
a year after final judgment and after 
an intervening appeal was neither un- 
timely nor prejudicial. Thus, despite 
USF&G’s delay in waiting until after 
the first appeal was concluded before 
filing its motion for fees, the court 
opined there “was no surprise to the 
county that USF&G would ask for fees” 
because the trial court had reserved 
jurisdiction to consider attorneys’ fees.’® 
It bears emphasis, however, that the 
trial court’s order merely reserved ju- 
risdiction to consider the attorneys’ fees 
issue and did not authorize any exten- 
sion or delay in USF&GQ’s filing of a 
timely motion for fees. Rather, USF&G 
made the unilateral and voluntary de- 
cision to await the outcome of the ap- 
peal before filing its motion.” Nonethe- 
less, the Fourth District accepted the 
position that a party is entitled to wait 
until the conclusion of the appeals pro- 
cess before filing its initial motion for 
trial attorneys’ fees in the trial court 
over a year after final judgment. 
Further confounding matters, the 
panel in Martin County rejected lan- 
guage in McAskill regarding the time- 
liness of attorneys’ fees motions as non- 
binding dicta. Specifically, the Martin 
County panel declined to accept the 
statement in McAskill that “a trial 
court generally should not grant a post- 
judgment motion for attorneys’ fees 
filed almost three months after the 
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judgment on the merits because of ‘un- 
reasonable tardiness.”””! In addition, 
the panel rejected the policy argument 
that piecemeal appeals should be 
avoided by requiring attorneys’ fees is- 
sues to be assessed shortly after judg- 
ment.?? 

The confusion in the Fourth District 
is further heightened by the recent de- 
cision in National Environmental Prod- 
ucts, Ltd. v. Falls, 678 So. 2d 869 (Fla. 
4th DCA 1996). In Falls, a final judg- 
ment was entered against National 
Environmental Products (NEP). The 
judgment reserved jurisdiction as to 
costs but was silent as to fees. After the 
appellate court affirmed the judgment, 
Falls—as the prevailing party—filed a 
motion for attorneys’ fees and costs for 
the first time in the trial court. The 
motion, which did not expressly men- 
tion §57.105 as a basis for fees, was filed 
19 months after the final judgment and 
six months after the appellate mandate 
had issued. The trial court held a hear- 
ing and ruled that NEP’s action against 
Falls was frivolous. The court awarded 
over $10,000 in fees pursuant to 
§57.105. 

On appeal, the Fourth District re- 
versed the trial court because the mo- 
tion was not timely filed after judg- 
ment. The appellate court first noted 
that Falls’ failure to plead entitlement 
to §57.105 fees prior to final judgment 
was not fatal to his claim.”* The court 
noted, however, that sparse guidance 
existed to determine how long a party 
may wait after a case is ended before 
moving for fees under §57.105. The 
court reviewed existing precedents (in- 
cluding McAskill, but not Martin 
County or Bass) and concluded that— 
based on the timeframes deemed rea- 
sonable in those cases—the “time peri- 
ods involved here far exceed a reason- 
able time and that the delay constitutes 
unfair surprise to NEP.”“ The court 
stated that “[nJineteen months post- 
judgment and six months post-mandate 
is presumptively unreasonable, and it 
would be incumbent upon the movant 
to demonstrate special or extenuating 
circumstances. None have been 
raised.” 

The court further noted practical rea- 
sons for a party to “promptly move” for 
§57.105 fees.”* First, a “trial court is in 
a far better position to assess the issue 
of frivolousness shortly following the 
conclusion of the litigation rather than 
months—or in this case over a year and 
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a half—later.””” Second, the appellate 
court is in a better position to assess 
the award “in tandem with the merits 
of the underlying appeal.” Third, wait- 
ing to the conclusion of litigation “only 
serves to prolong litigation further.” 
Importantly, the court noted that the 
“timely disposition of a motion for 
§57.105 attorneys’ fees, either for or 
against the losing party, may affect 
settlement of the underlying lawsuit 
and the decision to pursue an appeal.”” 

Finally, the court emphasized that 
after litigation is concluded, the losing 
party should have some assurance that 
fees are not being sought. An unreason- 
able delay in seeking fees disserves this 
interest and is tantamount to placing 
all parties on “perpetual notice” that 
fees may be awarded, thereby creating 
the possibility of surprise and preju- 
dice.*! 

Of particular note, the Fourth Dis- 
trict in Falls recommended that a uni- 
form rule of procedure be adopted to 
eliminate the confusion currently exist- 
ing in the appellate courts: 


We would suggest that our supreme court 
consider enactment of a uniform rule of pro- 
cedure to answer definitively what consti- 
tutes a reasonable time post-judgment in 


which a prevailing party must file a motion 
for section 57.105 attorneys’ fees. There are 
time limits for almost every other type of 
post-judgment motion. We see no reason 
why there should be an open-ended 
timeframe for post-judgment motions seek- 
ing 57.105 attorneys’ fees.*? 


The need for a bright-line rule is evi- 
dent. Practitioners who review the 
Fourth District’s decisions in Falls, 
Martin County, and McAskill—as well 
as the Bass and Folta decisions—are 
presented with diametrically opposing 
positions on when a motion for attor- 
neys’ fees must be filed. In some in- 
stances, a party can wait indefinitely 
so long as the appellate process 
progresses; in others, a party must file 
a motion in the trial court within no 
more than three to four months of the 
final judgment. The lack of uniformity 
and apparent inconsistency makes the 
potential for uncertainty and unfair- 
ness apparent. 


Principles Underlying 
a Bright-Line Rule 

Due to the inconsistency and uncer- 
tainty of Florida’s judicial precedents, 
a bright-line rule that sets specific 
timeframes for motions for trial attor- 
neys’ fees makes sense. A specific dead- 


line eliminates much of the guesswork 
inherent in open-ended tests based on 
“reasonableness.” 

One of the important principles sup- 
porting a bright-line rule is predictabil- 
ity. In this regard, the rule should re- 
quire the actual filing of a motion in 
the trial court within a definite time 
shortly after entry of final judgment. 
The filing of a motion, of course, pro- 
vides notice that the movant intends to 
pursue a claimed entitlement to fees. 
Timely filing of post-judgment motions 
for fees also advances important goals, 
as recognized in the federal rules: 


Prompt filing affords an opportunity for the 
court to resolve fee disputes shortly after 
trial, while the services performed are 
freshly in mind. It also enables the court in 
appropriate circumstances to make its rul- 
ing on a fee request in time for any appel- 
late review of a dispute over fees to proceed 
at the same time as review on the merits of 
the case.*4 


In furtherance of these interests, 
Rule 54(d)(2) of the Federal Rules of 
Civil Procedure requires that a motion 
for attorneys’ fees must be filed within 
14 days after entry of judgment, unless 
otherwise provided by statute or court 
order.*® 
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Opponents to a bright-line rule might 
argue that pleading entitlement to fees 
(or permitting trial courts to reserve 
general jurisdiction to later consider 
attorneys’ fees motions) sufficiently 
safeguards litigants from possible 
prejudice or surprise. This position is 
facially meritorious, but diminishes 
upon closer analysis. 

First, by pleading entitlement to fees, 
a party simply provides notice that it 
might later seek attorneys’ fees. Plead- 
ing entitlement to fees, of course, is 
merely a generally applicable precon- 
dition to later pursuing such fees after 
judgment.* Pleading entitlement at the 
early stages of litigation is an initial 
“shot across the bow,” but it is not 
equivalent to an actual motion seeking 
such fees post-judgment. Notice at the 
beginning and the end of litigation 
serves different purposes. In general, 
the former informs the opposing party 
that fees may be a possible element of 
recovery under substantive law; the lat- 
ter ensures that the factual and legal 
grounds for fees are timely presented 
for the opposing party’s consideration 
(which can affect settlement of the un- 
derlying lawsuit and whether to pur- 
sue an appeal) and the trial court’s reso- 
lution. 

Second, trial courts have inherent au- 
thority to consider timely motions for 
attorneys’ fees even without an explicit 
reservation of jurisdiction. The Florida 
Supreme Court has held that a “post- 
judgment motion for attorneys’ fees 
raises a ‘collateral and independent 
claim’ which the trial court has continu- 
ing jurisdiction to entertain within a 
reasonable time”—even if the final 
judgment did not expressly reserve ju- 
risdiction to award fees.*’ Likewise, the 
court in McAskill*®* stated: “While [the 
trial-court judgment on the merits] did 
not reserve jurisdiction to award an 
attorneys’ fee to the prevailing party, it 
was unnecessary for it to do so because 
any post-judgment motion for attor- 
neys’ fee [sic] would raise a ‘collateral 
and independent claim.” 

Of course, in appropriate cases, a 
trial court may wish to extend the time 
for parties to file motions for attorneys’ 
fees or to hold attorneys’ fees hearings 
in abeyance until after the appellate 
process is concluded. In general, how- 
ever, a bright-line rule that provides 
clear guidance in all other cases is war- 
ranted to promote predictability. 

In this regard, an immediate benefit 


The timely filing and 
disposition of a 
motion for attorneys’ 
fees can have a 
substantial effect on 
settlement of the 
underlying lawsuit, 
as well as whether to 
pursue an appeal in 
the first instance 


of requiring litigants to actually file 
motions in the trial court within a des- 
ignated time after final judgment is 
greater certainty. The filing of a motion 
crystallizes the movant’s intention to 
pursue fees and thereby provides the 
definitive notice that a general reser- 
vation of jurisdiction does not afford. 
As the court in Falls recognized, the 
timely filing and disposition of a mo- 
tion for attorneys’ fees—whether for or 
against the losing party—can have a 
substantial effect on settlement of the 
underlying lawsuit, as well as whether 
to pursue an appeal in the first in- 
stance.*° A motion places the entitle- 
ment to attorneys’ fees at issue and pro- 
vides the necessary predicate for 
resolving the motion or deferring it to 
a later time. 


Proposed Rule 1.555, Florida 
Rules of Civil Procedure 

The following proposed rule is based, 
to a substantial extent, on Rule 54(d) 
of the Federal Rules of Civil Procedure, 
which was amended in 1993 to provide 
a formal structure for attorneys’ fees 
motions:*! 


Rule 1.555. Attorneys’ Fees. 


Claims for attorneys’ fees and related 
nontaxable expenses shall be made by mo- 
tion unless the substantive law governing 
the action provides for the recovery of such 
fees as an element of damages to be proved 
at trial. Unless otherwise provided by stat- 
ute or order of court, the motion must be 
filed and served no later than 21 days after 
entry of judgment; must specify the judg- 
ment and the statute, rule, or other grounds 
entitling the moving party to the award; 
and, must state the amount or provide a fair 
estimate of the amount sought. If directed 
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by the court, the motion shall also disclose 
the terms of any agreement with respect to 
fees to be paid for the services for which 
claim is made. Entry of judgment shall not 
be delayed, nor the time for appeal ex- 
tended, in order to award attorneys’ fees. 


Like its federal counterpart, the pro- 
posed rule provides a deadline for the 
filing (and serving) of an attorneys’ fees 
motion. This deadline has the salutary 
effect of promoting more informed 
decisionmaking by providing for an ex- 
plicit request for (and estimate of) fees. 

A 21-day period is recommended 
(rather than Rule 54’s 14-day period) 
for two reasons. First, one purpose of a 
definite filing deadline “is to assure 
that the opposing party is informed of 
the claim before the time for appeal has 
elapsed.”*? In most Florida civil cases, 
a notice of appeal must be filed within 
30 days of rendition of the final judg- 
ment.** Attorneys’ fees motions filed 21 
days after judgment, therefore, will in- 
form parties of the movant’s intent to 
seek fees within the deadline for seek- 
ing appellate review. Second, the fed- 
eral rule’s 14-day period may be insuf- 
ficient for the movant to compile the 
necessary information to provide the 
amount or fair estimate of fees to be 
included in the motion. Although 
movants need not fully support their 
motions with evidentiary materials at 
the time of filing, a 21-day period 
should provide an adequate period 
within which most movants can com- 
pile and analyze documents bearing on 
the amount of fees sought. For these 
two reasons, a 21-day period is sug- 
gested. 

Of course, other defensible time pe- 
riods exist. For instance, a period in 
excess of 30 days may be justifiable if 
requiring motions to be filed prior to 
the appellate deadline has little or no 
effect on the number of appeals filed or 
resolved. Such a period may also be jus- 
tified if the administrative burden of 
compiling information in a 21-day pe- 
riod is sufficiently onerous. The time 
period ultimately chosen will necessar- 
ily balance the goals of prompt notice 
and administrative feasibility so that 
the hoped-for effect of promoting reso- 
lution of litigation is achieved. 

Next, the proposed rule does not af- 
fect the finality or appealability of the 
judgment. The reason is that motions 
for attorneys’ fees do not toll the rendi- 
tion of a final judgment for appellate 
purposes under Florida law.** Further- 


more, unlike the federal rules,* the 
proposed rule does not provide a mecha- 
nism for suspending the finality of a 
judgment to resolve a motion for attor- 
neys’ fees. It does, however, recognize 
that a trial court may decide to defer 
the attorneys’ fees issue in appropriate 
cases, particularly where an appeal is 
taken. Rule 54’s advisory committee 
notes address this issue: 
If an appeal on the merits of the case is 
taken, the court may rule on the claim for 
fees, defer its ruling on the motion, or may 
deny the motion without prejudice, direct- 
ing... a new period for filing after the ap- 
peal has been resolved. A notice of appeal 
does not extend the time for filing a fee claim 
based on the initial judgment, but the court 
. . may effectively extend the period by 
permitting claims to be filed after resolu- 
tion of the appeal.* 


Under the proposed rule, the trial 
court is in the best position to manage 
attorneys’ fees claims. The prompt fil- 
ing of formal (and informative) motions 
will allow for their immediate consid- 
eration or deferral, as the trial court 
deems appropriate.” 

Finally, the proposed rule will not 
apply to statutory attorneys’ fees pro- 
visions that provide their own filing 
deadlines. For instance, under Florida’s 
offer of judgment statute, a motion for 
attorneys’ fees must be made within 30 
days of entry of judgment.* This 30-day 
statutory provision, rather than the 
proposed rule’s 21-day provision, would 
apply in situations involving this par- 
ticular statute. The proposed rule will 
apply, however, where a statute does 
not provide a specific filing deadline.*® 

In summary, the proposed rule ad- 
dresses the primary areas of uncer- 
tainty that currently exist in Florida 
appellate decisions. Much like its fed- 
eral counterpart, the proposed rule re- 
quires “the filing of a motion sufficient 
to alert the adversary and the court 
that there is a claim for fees, and the 
amount of such fees (or a fair esti- 
mate).”©° It is anticipated that the rule 
will provide parties with greater guid- 
ance and promote more efficient admin- 
istration of attorneys’ fees claims. 


Conclusion 

The timeliness of post-judgment mo- 
tions for attorneys’ fees is of immense 
practical concern to bench and bar alike 
for whom clear guidance is essential. 
The Florida Supreme Court has man- 
dated that a motion for attorneys’ fees 
must be filed in the trial court within a 


“reasonable time” after entry of final 
judgment. Subsequent precedents, 
however, have created anxiety regard- 
ing what constitutes a timely motion 
thereby justifying further guidance. 
This article suggests a procedural rule, 
much like its federal counterpart, that 
requires the prompt filing of motions 
for attorneys’ fees after the entry of fi- 
nal judgment. The Florida Supreme 
Court should consider adopting the pro- 
posed rule, or one substantially simi- 
lar, as a means of alleviating the cur- 
rent uncertainty. O 


1 Stockman v. Downs, 573 So. 2d 835, 838 
(Fla. 1991). 

2 National Environmental Products, Ltd. 
v. Falls, 678 So. 2d 869 (Fla. 4th D.C.A. 
1996). The Florida Supreme Court may 
adopt rules of practice and procedure either 
on the court’s own motion or pursuant to a 
petition filed by either The Florida Bar or a 
committee specially designated by the court. 
Section II(F), SupREME Court Manuat oF IN- 
TERNAL OPERATING PROCEDURES (1996). 

3 Under the so-called American Rule, liti- 
gants incur their own attorneys’ fees unless 
shifted to nonprevailing parties by statute 
or contract. Florida Patient’s Compensation 
Fund v. Rowe, 472 So. 2d 1145, 1148 (Fla. 
1985). Fee-shifting provisions—whether 
statutory or by agreement of the parties— 
alter the American Rule by shifting the pre- 
vailing party’s attorneys’ fees to the 


nonprevailing party. See TGI Friday’s, Inc. 
v. Dvorak, 663 So. 2d 606, 611 (Fla. 1995) 
(discussing Fa. Star. §768.79). 

4 See, e.g., Stockman v. Downs, 573 So. 2d 
835, 838 (Fla. 1991); McAskill Publications, 
Inc. v. Keno Bros. Jewelers, Inc., 647 So. 2d 
1012 (Fla. 4th D.C.A. 1994). 

5 It bears emphasis that Florida courts 
have uniformly required that a motion ac- 
tually be filed in the trial court without re- 
gard to whether the movant has already 
pleaded entitlement to fees at the outset of 
the litigation. See, e.g., Stockman v. Downs, 
573 So. 2d 835, 837 (Fla. 1991) (“Proof of 
attorneys’ fees may be presented after final 
judgment upon motion within a reasonable 
time.”) (emphasis added); Folta v. Bolton, 
493 So. 2d 440, 444 (Fla. 1986) (“motion for 
attorneys’ fees, filed approximately two 
months after entry of final judgment, was 
filed within a reasonable time.”) (emphasis 
added); Bass v. State Farm Life Ins. Co. , 649 
So. 2d 924 (Fla. 3d D.C.A. 1995) (trial court 
properly denied as untimely a motion for 
attorneys’ fees filed after appeal approxi- 
mately 22 months after final judgment.); 
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Jewelers, Inc., 647 So. 2d 1012, 1013 n.1 
(Fla. 4th D.C.A. 1994) (trial court should not 
grant motion for attorneys’ fees filed almost 
three months after final judgment). 

6 The court in Folta based its conclusion 
on White v. New Hampshire Dep’*t of Emp. 
Sec., 455 U.S. 445 (1982), in which the U.S. 
Supreme Court held that motion filed four 
and one-half months after entry of final 
judgment was within a reasonable time. 
Since White was decided in 1982, the Fed- 
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eral Rules of Civil Procedure have been 
amended to require that a motion for attor- 
neys’ fees “must be filed and served no later 
than 14 days after entry of judgment|.]” Feb. 
R. P. 54(d)(2)(B) (1996). 

7 Bass, 649 So. 2d 924; see also Jaye v. 
Rosenbaum, 582 So. 2d 688 (Fla. 4th D.C.A. 
1988) (reversing award of attorneys’ fees 
where movant first sought fees 26 months 
after being voluntarily dismissed). 

8 U.S. Fidelity & Guar. v. Martin County, 
669 So. 2d 1065 (Fla. 4th D.C.A.), rev. de- 
nied, 679 So. 2d 774 (Fla. 1996). 

® Stockman v. Downs, 573 So. 2d 835, 837 
(Fla. 1991). 

10 Bass, 649 So. 2d at 926. The movant in 
Bass initially filed a timely motion for fees 
under offer of judgment provisions, but this 
motion was denied (and affirmed on appeal). 
On remand, a second motion was filed based 
upon an attorneys’ fee statute not mentioned 
in the initial motion. In affirming the trial 
court’s denial of this motion, the Third Dis- 
trict ruled that the plaintiff’s post-remand 
motion “was not made within a reasonable 
time.” Jd. at 925. Instead, the statutory ba- 
sis for fees should have been raised in the 
movant’s initial motion. The Third District 
also upheld the trial court’s ruling that the 
movant’s offer of judgment failed to comply 
with the offer of judgment rule, Fa. R. Civ. 
P. 1.442 Td. 

1 Td. at 925-26. 

12 McAskill, 647 So. 2d at 1012-13. 

13 Td. at 1013. 

14 Td. at 1012-13. 

15 Td. (footnote omitted). Rule 54(d)(2) of 
the Federal Rules of Civil Procedure was 
adopted in 1993 to provide a uniform 14- 
day period, unless the court or a statute 
specifies a different time. 

16 McAshkill, 647 So. 2d at 1013. 

17 Martin County, Record on Appeal, Order 
dated March 1, 1995. 

18 Martin County, 669 So. 2d at 1068. 

19 Td. at 1067. 

20 The court commended USF&G’s decision 
to delay. “By waiting until after the deter- 
mination of the appeal, USF&G avoided the 
possibility of wasting the trial court’s time 
and that of the attorneys for the parties.” 
Id. at 1068. 

21 Id. at 1066 (quoting McAskill). 

22 Td. at 1067-68. 

23 The court noted that the Florida Su- 
preme Court has held that a party seeking 
§57.105 fees is “exempt” from the require- 
ment in Stockman v. Downs that statutory 
fees must be specifically pleaded prior to the 
conclusion of the litigation. Falls, 678 So. 
2d at 870 (citing Ganz v. HZJ, Inc., 605 So. 
2d 871 (Fla. 1992)). 

*4 Falls, 678 So. 2d at 871. 

wi 

3° Td. 

31 Jd. at 871-72. 

32 Td. at 872. 

33 Prompt filing should be required 
whether the fees sought are based on statu- 
tory or contractual fee-shifting provisions. 
In particular, although fee requests under 


§57.105 need not be pleaded prior to the end 
of litigation, such requests for trial court 
fees should be made promptly after entry of 
final judgment. Falls, 678 So. 2d at 871-72 
(noting that Ganz “does not address how 
long after the case is ended a motion can be 
filed.”). 

34 Fep. R. Civ. P. 54(d)(2)(B) (1995) (Advi- 
sory Committee Note). As the U.S. Supreme 
Court in White noted: 

“(T]he [trial] courts generally can avoid 
piecemeal appeals by promptly hearing and 
deciding claims for attorneys’ fees. Such 
practice normally will permit appeals from 
fee awards to be considered together with 
any appeal from a final judgment on the 
merits.” 

White, 455 U.S. 445, 454 (1982). 

In §57.105 cases, the “merits” of a main 
appeal will typically be intertwined with the 
issue of whether there was a “complete ab- 
sence of a justiciable issue of either law or 
fact” underlying the “merits.” The seminal 
Florida Supreme Court case interpreting 
§57.105 arose precisely in this manner. See, 
e.g., Whitten v. Progressive Cas. Ins. Co., 410 
So. 2d 501 (Fla. 1982) (consideration of mer- 
its and §57.105 issues concurrently). 

35 Fep. R. Civ. P. 54(d)(2)(B) (1995) (Advi- 
sory Committee Note). Unlike motions un- 
der Rule 54(d)(2)(B), motions for sanctions 
under federal Rule 11 need not be filed fol- 
lowing final judgment but instead ordinarily 
“should be served promptly after the inap- 
propriate paper is filed, and, if delayed too 
long, may be viewed as untimely.” Jd. Rule 
11 (Advisory Committee Notes, 1993 Amend- 
ments). 

36 Stockman v. Downs, 573 So. 2d 835, 837 
(Fla. 1991) (“a claim for attorneys’ fees, 
whether based on statute or contract, must 
be pled. The fundamental concern is one of 
notice.”). The Supreme Court noted an ex- 
ception from this general rule where the 
opposing party “fails to object to the failure 
to plead entitlement.” Jd. at 838. Another 
exception is that §57.105 fees need not be 
pleaded prior to the end of litigation because 
such claims may not become apparent until 
a case has been concluded. Ganz v. HZJ, 
Inc., 605 So. 2d 871, 872 (Fla. 1992). Liti- 
gants seeking §57.105 fees, however, must 
nonetheless file a motion with a reasonable 
time post-judgment. Falls, 678 So. 2d at 871- 
72 


37 Finkelstein v. North Broward Hosp. 
Dist., 484 So. 2d 1241, 1243 (Fla. 1986) (trial 
court has jurisdiction to consider motion for 
attorneys’ fees filed three days after entry 
of final judgment). 

3 McAskill, 647 So. 2d 1012 (Fla. 4th 
D.C.A. 1994) 

%° Td. at 1013 n.1 (quoting Finkelstein) (em- 
phasis added). 

*° Falls, 678 So. 2d at 871-72. 

“1 See Fen. R. Civ. P. 54(d) (1996). The last 
sentence of the proposed rule is based on a 
portion of Rule 58 of the Federal Rules of 
Civil Procedure, which—unlike the pro- 
posed rule—permits trial courts to treat 
motions for attorneys’ fees as motions which 
toll the time for appeal. 

* Fep. R. Civ. P. 54 (1996) (Advisory Com- 
mittee Notes, 1993 Amendments). 

43 See, e.g., Fua. R. App. P. 9.110(b) (1996) 
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(review of final orders of lower tribunals). 

44 Fa. R. App. P. 9.020(g) (1996). 

4 Fep. R. Civ. P. 58 (1996) (providing that 
trial court may, prior to the filing of a no- 
tice of appeal, order that an attorneys’ fees 
motion have the effect of tolling the time 
for appeal under Rule 4(a)(4) of the Federal 
Rules of Appellate Procedure). 

46 Td. 

47 Notably, at least one statutory attorneys’ 
fees provision states that a prevailing party 
is entitled to fees and costs “after judgment 
in the trial court and exhaustion of all ap- 
peals, if any” thereby implicitly permitting 
fee requests to be made post-appeal. Fa. 
Star. §501.2105 (1995); Jeffcoat v. Heinicka, 
436 So. 2d 1042 (Fla. 2d D.C.A. 1983) (fil- 
ing of motion two months post-judgment not 
unreasonable under §501.2105). 

48 Star. §768.79(6) (1995). 

4° A number of statutes provide for prevail- 
ing party attorneys’ fees. See, e.g., FLa. Star. 
§448.08 (1995) (fees for successful litigants 
in unpaid wages actions); Star. §501.621 
(1995) (fees for successful litigants under 
Florida Telemarketing Act); Fia. Star. 
§517.211 (1995) (fees for prevailing party 
under Florida Securities and Investor Pro- 
tection Act); Fia. Star. §559.921 (1995) (fees 
for prevailing party under Florida Motor 
Vehicle RepairAct); Fa. Star. §641.28 (1995) 
(fees for prevailing party in health mainte- 
nance organization contract actions); and 
Fia. Stat. §688.005 (1995) (fees for prevail- 
ing party in bad faith or willful trade secret 
act litigation). 

50 Fep. R. Civ. P. 54 (1996) (Advisory Com- 
mittee Notes, 1993 Amendments). 
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Tenancy the Entireties: 


Has the Bankruptcy Court Found 
a Chink in the Armor? 


state planners, bankruptcy 

lawyers, CPAs, title insur- 

ance companies, mortgage 

lenders, collection attor- 
neys, financial planners, asset protec- 
tion specialists—practically everyone— 
have relied for years upon a form of 
property ownership known as tenancy 
by the entireties (TBE) as a fundamen- 
tal tool for insulating assets from credi- 
tors’ claims and final process such as 
execution and garnishment. Few will 
dispute that Florida has a long-stand- 
ing reputation as a debtor’s haven in 
light of the generous exemptions pro- 
vided by Florida law. It should come as 
no surprise, then, that a case would 
arise with just the right set of facts to 
push a court over the edge in favor of 
creditors. 

On July 19, 1996, Chief JudgeA. Jay 
Cristol of the Bankruptcy Court for the 
Southern District of Florida took the 
plunge in Jn re Planas, 199 B.R. 211 
(Bankr. S.D. Fla. 1996).' In a memoran- 
dum decision that began to stir discus- 
sion almost immediately,? Judge Cristol 
substantially eroded, if not completely 
eliminated, a debtor’s ability to claim 
an exemption pursuant to 11 U.S.C. 
§522(a\(2)(B) for TBE property if the 
debtor and the debtor’s nondebtor 


by Steven B. Chaneles 


spouse have any joint debt. This article 
briefly explores the nature of TBE, the 
effect of such ownership on creditor 
claims, Florida precedent, and the con- 
tinuing viability of titling property as 
TBE as a shield against creditors in 
light of the Planas decision. A full dis- 
cussion of all the nuances of TBE and 
bankruptcy mechanics, such as stay 
relief for joint secured creditors and 
joint creditors desiring to reduce their 
joint claims to judgment, and sale or 
partition pursuant to 11 U.S.C. §363, 
etc., is beyond the scope of this article. 

TBE is a form of property ownership 
unique to husband and wife requiring 
the same four unities as joint tenan- 
cies, plus a fifth: 1) unity of possession 
(joint ownership and control); 2) unity 
of interest (the interests must be the 
same); 3) unity of title (the interests 
must originate in the same instru- 
ment); 4) unity of time (the interests 
must commence simultaneously); and 
5) unity of marriage.*® Florida recog- 
nizes TBE ownership of real and per- 
sonal property.* 

Under Florida law, when property is 
held as TBE, an individual spouse may 
not voluntarily or involuntarily alien- 
ate TBE property without the consent 
of the other spouse.’ It logically follows, 
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then, that a creditor of only an indi- 
vidual spouse cannot reach the TBE 
property to satisfy its claim without the 
consent of the other spouse and only a 
joint creditor, one who has a claim 
against both spousal tenants, may 
reach the TBE property not otherwise 
exempt.® 

A common asset planning technique 
entails placing all or a substantial 
amount of assets in TBE form while 
keeping all debts separate, i.e., incur- 
ring debts only on an individual, not 
joint, basis. By structuring assets in 
such a manner, the debtor avoids sub- 
jecting TBE property to any creditor 
claims absent any joint debt, except in 
only a few limited circumstances.’ The 
invincibility of this technique comes 
into question once one spousal tenant 
files bankruptcy and claims an exemp- 
tion pursuant to §522(b)(2)(B) for prop- 
erty held as TBE with the nondebtor 
spouse. 


TBE and Bankruptcy 

Upon the filing of a bankruptcy peti- 
tion, a bankruptcy “estate” is created.® 
Although TBE property would be in- 
cludable in the debtor’s bankruptcy es- 
tate,° a debtor may exempt certain 
property from the estate.’° A Florida 
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debtor may utilize the exemptions 
available under applicable state law 
because Florida has opted out of most 
of the §522(d) exemptions." 

Section 522(b)(2)(B) permits a debtor 
to exempt: 
any interest in property in which the debtor 
had, immediately before the commencement 
of the case, an interest as a tenant by the 
entirety or joint tenant to the extent that 
such interest as a tenant by the entirety or 
joint tenant is exempt from process under 
applicable non-bankruptcy law." 


As will be discussed, the italicized 
language is the linchpin of the TBE 
exemption inquiry. 

Assuming no objections are made to 
the exemption, the TBE property will 
emerge from bankruptcy in the hands 
of the debtor subject to creditors’ claims 
only as permitted by state law.’* Any 
creditor or the bankruptcy trustee may 
file an objection to the exemption in an 
attempt to make the TBE property 
available to satisfy the claims of the 
debtor’s creditors.'* It is not difficult to 
conceive of a situation in which a debtor 
owns a substantial amount of property 
as TBE with a nondebtor spouse, then 
files a Ch. 7 petition to discharge all of 
the debtor’s debts with the expectation 
of emerging from bankruptcy with all 
of the debtor’s assets still in the debtor’s 
possession without a single asset being 
liquidated, while leaving the debtor’s 
creditors without any property for dis- 
tribution. 


Case Law Prior to Planas 

The majority of courts has held that 
TBE property may be used to satisfy 
the claims of joint creditors, but the 
remaining equity is exempt as to the 
individual creditors of one of the ten- 
ants. A minority of courts has held 
that the remaining equity in the TBE 
property may be used to satisfy the 
claims of all creditors, but only to the 
extent of joint claims, i.e., TBE prop- 
erty is nonexempt only up to the 
amount of joint claims, but the proceeds 
from the nonexempt property are 
treated as general assets of the estate 
to be distributed without distinction 
among creditors as joint or individual.'® 
Of the circuit courts of appeal, only the 
Third,’’ Fourth,'* and Eighth” circuits 
have addressed the subject. Both the 
Third and Fourth circuits squarely held 
that §522(b)(2)(B) exempts the value of 
TBE property in excess of the amount 
of joint creditor claims.” 


The Northern, 
Middle, and 
Southern districts of 
Florida all have 
addressed TBE, but 


have not taken 
uniform positions on 
the extent of 
$522(b)(2)(B) 
exemption for TBE 


property 


Prior Florida Cases 

The Northern, Middle, and Southern 
districts of Florida all have addressed 
TBE in the context of §522(b)(2)(B), but 
have not taken uniform positions on the 
extent of §522(b)(2)(B) exemption for 
TBE property, creating an opportunity 
for a judge presented with the right 
facts to chart new waters.”! 

In Hadley v. Koehler, 19 B.R. 308 
(Bankr. M.D. Fla. 1982), a Middle Dis- 
trict case, the bankruptcy trustee filed 
an adversary complaint seeking turn- 
over of personal property held by the 
debtor and the debtor’s nondebtor 
spouse as TBE. The court held that 
TBE property was property of the es- 
tate pursuant to §541 of the Code, but 
the trustee was entitled to liquidate all 
of the TBE property under §363(h) not- 
withstanding §522(b)(2)(B) due to the 
existence of joint creditors.”” However, 
the court did not engage in any explicit 
discussion of the availability of exemp- 
tion for proceeds in excess of joint 
claims or distribution to ali or only joint 
creditors. 

The Bankruptcy Court for the South- 
ern District of Florida stepped into the 
fray in 1983 in In re Traurig, 34 B.R. 
325 (Bankr. S.D. Fla. 1983). In Traurig, 
then Ch. 7 trustee A. Jay Cristol 
planted seeds of Planas by making a 
similar objection and presenting a simi- 
lar question as presented in Planas, but 
was overruled by his predecessor, Chief 
Bankruptcy Judge Sidney M. Weaver, 
who followed the majority rule, and dis- 
agreed with Koehler.** Although the 
basis for the disagreement is not clear, 
a careful reading of Traurig should lead 
the reader to conclude that the court 
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disagreed with Koehler to the extent it 
stands for the proposition that the mere 
presence of a joint creditor destroys the 
exemption for all TBE property. 

In In re Blum, 39 B.R. 897 (Bank. 
S.D. Fla. 1984), also involving Judge 
Cristol as trustee, the bankruptcy court 
sustained the trustee’s objections to 
claimed exemptions for nonhomestead 
TBE property where the joint obliga- 
tions exceeded the value of the TBE 
property. In dicta, the court noted with 
approval the majority rule.* In In re 
Roy, another Southern District case, the 
bankruptcy court held that TBE prop- 
erty is nonexempt only to the extent of 
the claims of joint creditors.” 

The Middle District Court of Florida 
next addressed the issue in Pepenella 
v. Life Ins. Co. of Georgia, 103 B.R. 299 
(M.D. Fla. 1988). The court reviewed a 
bankruptcy court decision which held 
that, by analogy to Moore v. Bay, 284 
U.S. 4 (1931),”* a 1931 U.S. Supreme 
Court case interpreting §70(e) of the 
1898 Bankruptcy Act, if there is one 
joint creditor who can attach the prop- 
erty, the property is not exempt from 
the estate and could be reached by joint 
and individual creditors.”” Noting a 
split in authority, the district court re- 
versed the bankruptcy court and fol- 
lowed the majority rule.” 

In In re Geoghegan, 101 B.R. 329 
(Bankr. M.D. Fla. 1989), the Bank- 
ruptcy Court for the Middle District of 
Florida, following Pepenella, held that 
TBE property owned by the debtor and 
his nondebtor wife was subject to ad- 
ministration only to the extent of claims 
held by joint creditors of both spousal 
tenants. The court also planted seeds 
of Planas by observing that the result 
of the court’s holding was inconsistent 
with the Bankruptcy Code’s nondis- 
criminatory distribution scheme set 
forth in §726, but that there appeared 
to be no other viable alternative.” 

In In re Boyd, 121 B.R. 622 (Bankr. 
N.D. Fla. 1989), the Bankruptcy Court 
for the Northern District of Florida fol- 
lowed Pepenella and Geoghegan, and 
ostensibly resolved the §726 dilemma 
articulated in Geoghegan, holding that 
the portion of TBE property subject to 
joint creditors’ claims is distributable 
to all creditors. Consistent with Moore 
v. Bay, no special class of creditors 
would be created. State TBE law, 
§522(b)(2)(B), and the purpose of §726 
could be reconciled. 

In In re Anderson, 132 B.R. 657 
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(Bankr. M.D. Fla. 1991), Judge Baynes, 
who earlier wrote the Geoghegan opin- 
ion, changed course, with only a foot- 
note mention of his earlier opinion.*® 
Picking up where he left off in 
Geoghegan, Judge Baynes apparenily 
sought to forge a viable alternative to 
appease §726’s purpose and held that 
a §363(h) sale terminates the TBE, 
causing the property to lose its exempt 
status, both for the debtor and 
nondebtor, and makes the property 
available for distribution for all unse- 
cured creditors.*! Anderson is more rel- 
evant to the issue of distribution of pro- 
ceeds of property found to be nonexempt 
and liquidated because the court did 
not address the exemption of equity in 
excess of joint claims. 

The Bankruptcy Court for the South- 
ern District of Florida revisited the sub- 
ject in In re Kimmel, 131 B.R. 223 
(Bankr. S.D. Fla. 1991), continuing the 
then-established precedent in the 
Southern District that TBE property in 
excess of joint claims remains exempt 
from process under Florida law and, 
therefore, retains exemption under 
§522(b)(2)(B).* 


The Facts in Planas 

On December 30, 1994, Juan Planas 
filed an individual Ch. 7 bankruptcy 
petition.** At the time of filing, Planas 
was married to his wife of 32 years with 
whom he claimed TBE ownership of 
their residential homestead,** house- 
hold goods and art objects with a 
claimed market value of $3,000 and 
$1,000 respectively,* a bank account,*® 
a brokerage account,*’ a warehouse 
with an approximate market value of 
$137,000 and encumbered by a joint 
mortgage with an outstanding balance 
as of the petition date of $114,093.80, 
and equity interests in two corporations 
with a claimed market value of 
$30,000.* Planas listed all of this prop- 
erty as exempt as TBE property with 
his nondebtor spouse, and the Ch. 7 
trustee fised objections to the debtor’s 
claimed exemptions asserting that clas- 
sification as TBE property is not a 
proper basis for exemption, or alterna- 
tively, that the bank and brokerage ac- 
counts were not entireties property be- 
cause there were other names on the 
accounts.” The trustee also argued that 
he was entitled to liquidate all TBE 
property if the debtor and his nondebtor 
spouse were jointly liable on any joint 
obligation, whether reduced to judg- 


ment or not, and whether secured or 
unsecured.*! 

The court sustained all of the 
trustee’s objections finding that 1) the 
warehouse, although TBE property, was 
encumbered by a joint debt, 2) the bank 
and brokerage accounts were not held 
as TBE, and 3) apparently by broad 
brush stroke and with little analysis, 
that the corporate stock, household 
goods, and art objects were not exempt 
even if they were TBE property.’ It is 
this broad brush stroke that will cause 
confusion and strike fear into the hearts 
of parties contemplating any asset 
planning, utilizing TBE assets even 
where the value of joint assets exceeds 
joint obligations. More importantly, the 
court’s ruling suggests that the exist- 
ence of a single joint debt effectively 
eliminates any exemption for all TBE 
property regardless of whether any of 
the TBE property is encumbered by the 
joint debt and regardless of how small 
the amount of joint debt in relation to 
the amount of TBE property, and that 
all of the debtor’s interest in TBE prop- 
erty may be liquidated for distribution 


to all creditors, even the debtor’s indi- 
vidual creditors.* 

In arriving at its conclusions, the 
court engaged in a two-step analysis: 

1) Is the property claimed to be ex- 
empt held as TBE? 

This is a question of state law based 
on the unities discussed above. Obvi- 
ously, the inquiry ends for each prop- 
erty that is determined not to be TBE 
property. This can be significant as 
demonstrated by the bank and broker- 
age accounts in Planas. 

2) Assuming the existence of TBE 
property, are there any joint creditors 
who, under Florida law, could have lev- 
ied on TBE property at the time of fil- 
ing of the bankruptcy petition?“ 

The operative language in 
§522(b)(2)(B) is “exempt from process 
under applicable non-bankruptcy law.” 
The court interpreted that language to 
mean that if TBE property is subject to 
process by creditors holding joint 
claims, it follows that no TBE property 
can satisfy the “exempt from process” 
requirement of §522(b)(2)(B). Following 
the court’s logic, since a joint creditor 
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can levy on TBE property, then no “im- 
munity” can attach to any TBE prop- 
erty no matter how small the joint ob- 
ligation nor how large the amount of 
TBE property. If a single joint debt ex- 
ists, even if unrelated to the TBE prop- 
erty, then all TBE property is nonex- 
empt. In other words, nonexempt as to 
one, nonexempt as to everyone. 

In a bankruptcy context and contrary 
to the court’s analysis, TBE property is 
subject to administration and distribu- 
tion to creditors not because of a sever- 
ance of the TBE, but because the TBE 
is subject to process as TBE. The mere 
fact that TBE is subject to process does 
not sever the TBE as to all TBE prop- 
erty. At most, the TBE would be sev- 
ered only as to property actually sold 
by the bankruptcy trustee.* In a non- 
bankruptcy context under Florida law, 
TBE property in excess of the claims of 
joint creditors would not be subject to 
process by individual creditors. 

For example, husband and wife own 
personal property worth $50,000, and 
three parcels of real estate each worth 
$75,000, all of which is held as TBE but 
not otherwise exempt pursuant to 
homestead, etc. If joint creditors levy 
on the personal property and one of the 
parcels of real estate in full satisfac- 
tion of all joint creditor claims, the re- 
maining two parcels of real estate held 
as TBE property would not be subject 
to process by the couple’s individual 
creditors merely because the other TBE 
property could be reached by joint credi- 
tors. To the extent Planas permits such 
a result, it ignores the express language 
of §522(b)(2)(B) which defers to non- 
bankruptcy law. 


Distribution to Creditors 

Following Anderson and by analogy 
to Moore v. Bay, Judge Cristol also held 
that all property of the bankruptcy es- 
tate must be distributed pursuant to 
§726 without any special distribution 
to the joint creditors from the TBE 
property.** However, it may be inappro- 
priate to rely on Moore v. Bay, which 
dealt with distribution of assets already 
found to be nonexempt, to resolve the 
§726 dilemma, or Anderson which did 
not address the exemption of equity in 
excess of joint claims. 

The courts relying on Moore readily 
acknowledge application of that case by 
analogy only. At least one court has re- 
jected the analogy to Moore in the con- 
text of §522(b)(2)(B).*’ Interestingly, 
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Planas appears to cite to that case, In 
re Oberlies, 94 B.R. 916 (Bankr. E.D. 
Mich. 1988), with approval, but ignores 
its rejection of Moore and its holding 
that the bankruptcy trustee may ad- 
minister joint assets only for the ben- 
efit of joint creditors.** 

As discussed in Oberlies, Moore dealt 
with the administration of assets sub- 
ject to a chattel mortgage which was 
avoided under state fraudulent convey- 
ance law pursuant to the trustee’s 
avoidance powers under §70(e) of the 
former Bankruptcy Act, the predeces- 
sor to current §544(b) of the Code.*® 
Once the mortgage was avoided, the 
subject assets were to be administered 
for the benefit of all creditors, i.e., the 
general estate, and the creditor whose 
security interest was avoided was not 
entitled to any priority treatment be- 
cause the creditor had no remaining 
special status under state law.*° This 
result seems consistent with the cur- 
rent priority distinction between se- 
cured and unsecured creditors. How- 
ever, under state law, joint creditors do 
not lose their preferred status as joint 
creditors with respect to TBE property, 
and §522(b)(2)(B) contains no analo- 
gous provision to §544(b)’s mandate 
that avoided transfers be administered 
for “the benefit of the estate.” 


Conclusion 

In Planas, the Bankruptcy Court for 
the Southern District of Florida elimi- 
nated or substantially eroded 
§522(b)(2)(B) exemption for TBE prop- 
erty when the debtor has joint debt with 
a nondebtor spouse. The court sus- 
tained the bankruptcy trustee’s objec- 


tions to the debtor’s claimed exemp- 
tions under §522(b)(2)(B), in their en- 
tirety, for several items of TBE prop- 
erty even though the total value of the 
TBE property exceeded the total 
amount of joint debt. The court further 
held that the TBE property was sub- 
ject to liquidation and distribution to 
all creditors, whether individual or 
joint. 

Planas goes far beyond other re- 
ported cases in the Northern, Middle, 
and Southern districts of Florida. Fur- 
ther, the persuasiveness of the court’s 
reasoning in Planas is diminished by 
the court’s failure to mention other 
Southern District cases and persuasive 
authority from the Third and Fourth 
circuit courts of appeal that conflict 
with the court’s holding.® Glossing over 
§522(b)(2)(B)’s clear deference to state 
law and selectively applying cases in- 
terpreting §522(b)(2)(B), the court en- 
gaged in the same selectivity for which 
it admonished the debtor. ** 

The more appropriate course for the 
court in Planas would have been to sus- 
tain the trustee’s objections only in 
part, consistent with Anderson, thereby 
voiding the exemption only to the ex- 
tent of joint claims, but distributing to 
all creditors. By doing so, the court 
would have achieved a more balanced 
result for all the interests involved— 
the debtor, the nondebtor spouse, and 
the joint and individual creditors, and 
properly left further resolution of the 
issue to Congress or an appellate court. 

In light of Planas and until the issue 
is clarified, practitioners must be ex- 
tremely cautious when using TBE to 
title or restructure assets for the pur- 
pose of protecting assets from creditors, 
and must carefully investigate and re- 
view a client’s entire financial position 
taking nothing for granted. To avoid a 
malpractice claim, due diligence should 
be painstakingly thorough and extend 
to reviewing such items as bank signa- 
ture cards and account applications, 
rather than merely accepting a client’s 
representation on a worksheet. Clients 
and practitioners must understand that 
a joint debt that seems insignificant in 
the context of a sophisticated asset or 
estate plan, such as a joint credit card 
with a small balance of only a few hun- 
dred dollars or a joint phone bill could, 
arguably, completely undermine efforts 
to protect the couple’s assets if one of 
the spouses were to file for bankruptcy. 

Many married couples have at least 
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one joint debt, commonly a mortgage 
on the marital home. It is not clear 
under Planas whether joint debt en- 
cumbering property otherwise exempt 
as homestead would be enough to void 
the exemption for all other TBE prop- 
erty in the absence of any other joint 
debt, at least to the extent the exemp- 
tions claimed for the other property 
were based on the TBE and not some 
other exemption. 

Whether the net monetary effect to 
the debtor of allowing all creditors to 
share in the proceeds of TBE property 
will change as a result of this opinion 
will depend on the specific facts of each 
case, e.g., whether the value of the 
debtor’s interest in TBE property ex- 
ceeds the value of joint claims such that 
the debtor previously would have had 
remaining equity continuing to be ex- 
empt as TBE. 

The precedential value of Planas will 
be debated since it is only a memoran- 
dum decision and conflicts with other 
modern cases in the Southern District 
of Florida and elsewhere, and the 
greater weight of authority follows ei- 
ther the majority rule or a more nar- 
row version of the standard enunciated 
in Planas. Nevertheless, bad facts can 
make bad law, and bankruptcy judges 
have substantial discretion to accom- 
plish a fair result and balance a debtor’s 
desire to get a fresh start against the 
equitable treatment of creditors. Debt- 
ors, attorneys, and judges should expect 
increased litigation over §522(b)(2)(B) 
exemptions for TBE property as a re- 
sult of Planas. O 


1 The court held hearings on the subject 
motions on June 22, 1995, and August 24, 
1995, but did not render its decision until 
July 19, 1996. In re Planas, 199 B.R. 211, 
212 (Bankr. S.D. Fla. 1996). On July 29, 
1996, debtor’s counsel filed a motion to al- 
ter, amend or clarify judgment pursuant to 
Fed. R. Civ. P. 59(e) and Bankruptcy Rule 
9023, on which the court held a hearing on 
August 28, 1996, but has not yet ruled. No 
notice of appeal has been filed yet, but the 
law firm of Stearns, Weaver, Miller, 
Weissler, Alhadeff & Sitterson, P.A., filed a 
notice of appearance on July 26, 1996, as 
special counsel for the limited purpose of 
pursuing an appeal from the court’s deci- 
sion. 

2 See, e.g., David Lyons, Ruling could 
mean radical changes in estate planning, 
Miami Heratp, Business Monday, July 29, 
1996, at p. 22; Mary Hladky, Debtors dealt 
big setback: Bankruptcy judge radically 


weakens married couples’ ability to shield 
Joint assets from creditors, BRowarD DAILY 
Bus. ReEv., July 29, 1996, atA3. According to 
personnel at the bankruptcy court clerk’s 
office, attorneys from across the country re- 
quested copies of the decision shortly after 
its issuance. 

3 See In re Planas, 199 B.R. at 218 (citing 
First Nat'l Bank of Leesburg v. Hector Sup- 
ply Co., 254 So. 2d 777 (Fla. 1971)). 

4 Sheldon v. Waters, 168 F. 2d 483 (5th Cir. 
1948); First Nat'l Bank of Leesburg v. Hec- 
tor Supply Co., 254 So. 2d 777, 779 (Fla. 
1971) (citing Bailey v. Smith, 89 Fla. 303, 
103 So. 833 (1925)); Dodson v. National Title 
Ins. Co., 159 Fla. 371, 31 So. 2d 402 (1947). 
Proceeds of TBE property ordinarily retain 
status as TBE. Sheldon v. Waters, 168 F. 2d 
at 485 (citing Dodson, 159 Fla. at 371, 31 
So. 2d at 402). 

5 Hadley v. Koehler, 19 B.R. 308, 309 
(Bankr. M.D. Fla. 1982). 

8 See id. 

7 E.g., fraudulent conveyances to or from 
the spousal tenants. See, e.g., In re Mizrahi, 
179 B.R. 323 (Bankr. M.D. Fla. 1995) (ap- 
plying Fua. Stat. ch. 726); In re Blitstein, 
105 B.R. 133 (Bankr. S.D. Fla. 1989) (ap- 
plying Fa. Star. ch. 726); In re Roy, 42 B.R. 
102 (Bankr. S.D. Fla. 1984); Sample v. 
Natalby, 120 Fla. 161, 162 So. 2d 493 (1935). 

8 11 U.S.C. §§301, 541. 

®° Pursuant to 11 U.S.C. §541, the bank- 
ruptcy “estate” includes “all legal or equi- 
table interests of the debtor in property as 


of the commencement of the case.” The es- 
tate includes the debtor’s interest in TBE 
property subject to any exemptions. In re 
Geoghegan, 101 B.R. 329, 330 (Bankr. M.D. 
Fla. 1989). The nondebtor spouse’s interest 
in TBE property may be sold or partitioned 
pursuant to 11 U.S.C. §363, but with a dis- 
tribution of the proceeds to the nondebtor 
spouse according the parties’ interests. 11 
U.S.C. §§363(g)-(h), (j); Garner v. Strauss, 
952 F.2d 232, 235-36 (8th Cir. 1991). This 
result could leave the nondebtor spouse with 
disappointed expectations, especially if the 
debtor spouse manages all of the couple’s 
financial affairs. 

10 11 U.S.C. §522; Geoghegan, 101 B.R. at 
330. 

11 U.S.C. §522(b)(1); Fia. Star. §222.20 
(1995). 

211 U.S.C. §522(b)(2)(B) (emphasis 
added). 

13 As discussed in the second paragraph, 
this article does not address the subtleties 
of stay relief in favor of creditors with valid 
security interests in the property. 

14 In re Anderson, 132 B.R. 657, 659 (Bankr. 
M.D. Fla. 1991); Geoghegan, 101 B.R. at 330; 
Koehler, 19 B.R. at 309. Any creditor may 
raise the objection even if the objecting party 
is not a joint creditor as long as the exist- 
ence of a joint creditor is alleged and proved. 
Anderson, 132 B.R. at 659. The natural re- 
sult is that an individual creditor may ex- 
pose TBE property even if no joint creditors 
object to the exemption. 
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15 In re Cochrane, 178 B.R. 1011, 1021 (D. 
Minn. 1995) (applying Florida substantive 
TBE law); Pepenella v. Life Ins. Co. of Geor- 
gia, 103 B.R. 299, 302 (M.D. Fla. 1988); in 
re Blum, 39 B.R. 897, 899 (Bankr. S.D. Fla. 
1984); In re Traurig, 34 B.R. 325, 326 
(Bankr. S.D. Fla. 1983). 

‘6 Anderson, 132 B.R. at 657; In re Boyd, 
121 B.R. 622 (Bankr. N.D. Fla. 1989). 

17 Napotnick v. Equibank & Parkvale Sav. 
Ass’n, 679 F. 2d 316 (3d Cir. 1982). 

18 Sumy v. Schlossberg, 777 F.2d 921 (4th 
Cir. 1985). 

19 Garner v. Strauss, 952 F.2d at 232. Gar- 
ner is not helpful because its recited facts 
do not indicate whether the joint claims 
exceeded the value of TBE property, and the 
court did not discuss the issue of distribu- 
tion to all or only joint creditors. 

20 Napotnick, 679 F.2d at 320; Sumy, 777 
F.2d at 928, n.14. 

21 See supra notes 15-16, and accompany- 
ing text. See also In re Kimmel, 131 B.R. 
223 (Bankr. S.D. Fla. 1991); Geoghegan, 101 
B.R. at 329; Roy, 42 B.R. at 102; Koehler, 19 
B.R. at 308. 

22 Koehler, 19 B.R. at 309 (noting that Fa. 
Const. art. x, §4 might still apply as a basis 
for exemption). 


The relevant portion 
of Moore v. Bay, 284 
U.S. 4 (1931), dealt 
with how to 
distribute property 
that was already 
found to be 
nonexempt under 
state fraudulent 
conveyance law 


23 Traurig, 34 B.R. at 326 (“[T]he over- 
whelming majority of courts considering the 
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issue have held that the entireties exemp- 
tion is not lost simply because a joint credi- 
tor used a portion of the entireties property 
to satisfy its debt or because the joint credi- 
tor is permitted to do so under applicable 
non-bankruptcy law. . . . To the extent Jn re 

Koehler . . . [is] in conflict with the above 

cited authorities, this Court respectfully 

disagrees and is compelled to follow the 
majority rule.”) 

24In re Blum, 39 B.R. at 899 (citing 
Napotnick, 679 F. 2d at 316; Traurig, 34 B.R. 
at 325; Koehler, 19 B.R. at 308). 

25 Roy, 42 B.R. at 102. The Roy court ad- 
dressed whether the debtor’s discharge 
should be denied under §727(a)(2)(B). Id. at 
104-106. The debtor claimed that an alleged 
fraudulent transfer from him and his wife 
to their children did not deprive any of his 
creditors because the property was held as 
TBE at the time of the transfer. Jd. The court 
denied discharge finding that the TBE prop- 
erty was nonexempt due to the existence of 
joint debt and that, as a result, valuable 
property was available to creditors, thereby 
depriving his creditors by the subject trans- 
fer. Id. 

26 The relevant portion of Moore v. Bay, 284 
U.S. 4 (1931), dealt with how to distribute 
property that was already found to be non- 
exempt under state fraudulent conveyance 
law. A full analysis of Moore is beyond the 
scope of this article. See also infra notes 46- 
51 and accompanying text. 

27 Pepenella, 103 B.R. at 301. 

°8 Td. at 302 (“[T]he most appropriate rule 
and seemingly the majority rule, [is] that 
equity in the property may be used to sat- 
isfy the joint creditors but the remaining 
equity is exempt as to the creditors of one 
of the tenants.”) (citing Sumy, 777 F.2d at 
921; In re Blum, 39 B.R. at 899). 

2° Geoghegan, 101 B.R. at 331. See also In 
re Amici, 99 B.R. 100, 102 (Bankr. M.D. Fla. 
1989). But see In re Oberlies, 94 B.R. 916, 
920-22 (Bankr. E.D. Mich. 1988), for a dis- 
cussion rejecting the analogy to Moore, and 
concluding that nonexempt TBE property 
may be administered only for joint creditors. 
The “dilemma” results from the following: 
unsecured individual creditors of the debtor, 
although holding claims of equal rank to 
unsecured joint creditors, would receive 
nothing while the joint creditors would re- 
ceive a distribution. On the other hand, an 
individual creditor would be in a better po- 
sition with respect to the debtor than he 
would be under state substantive law if al- 
lowed to benefit from TBE property; but not 
allowing the individual creditor this extra 
benefit would frustrate one of the goals of 
the Bankruptcy Code—to equalize distribu- 
tion among creditors. See Planas, 199 B.R. 
at 216; Boyd, 121 B.R. at 625. 

30 Anderson, 132 B.R. at 657. In a footnote, 
the court stated that its “opinion ... should 
supersede any inconsistent position which 
may have been suggested in In re 
Geoghegan.” Id. at 660 n.7. 

31 Td. at 660. Although the court stated that 
the result was consistent with state law, it 
did not cite to any authorities in support of 
that conclusion. See id. 

32 In re Kimmel, 131 B.R. 228 (Bankr. S.D. 
Fla. 1991) (joint guarantees were sufficient 
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to void exemption for TBE property to ex- 
tent of claims of joint creditors). 

33 Planas, 199 B.R. at 212. 

34 Pursuant to Fia. Const. art. X, §4 and 
Fia. Stat. ch. 222. Id. at 213. The trustee 
did not object to the debtor’s claimed home- 
stead objection. Id. 

%5 Td. at 213, 218. 

36 The bank account was held by the debtor, 
his nondebtor spouse, the couple’s daugh- 
ter, and the debtor’s mother-in-law. Jd. at 
214. 

37 Although the brokerage account was 
held solely by the debtor and his nondebtor 
spouse, the application opening the account 
designated the account as joint tenants with 
the right of survivorship, even though the 
application provided the option of designat- 
ing the account as TBE. Id. 

at 215, 217. 

39 The warehouse was rented for $1,500 per 
month to one of the corporations owned by 
the debtor and which stock was claimed as 
exempt. Id. at 214. 

40 Td. at 213. 

41 Td. at 215. 

42 Td. at 219 (although the court sustained 
the trustee’s objections without prejudice to 
the debtor amending his schedules to claim 
the household goods and art objects as ex- 
empt pursuant to Fa. Const. art. X, §4). 
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43 In Planas, joint TBE assets exceeded the 
amount of the sole joint obligation recog- 
nized by the court as relevant to the 
§522(b)(2)(B) analysis—the mortgage en- 
cumbering the warehouse. Jd. The court 
apparently did not consider the mortgage 
on the couple’s home because the property 
was exempt as homestead. Jd. Therefore, 
under a strict reading of Planas, joint debts 
secured by property claimed to be exempt 
for reasons other than being TBE property 
might not pry open the TBE. 

44 It is not necessary that the joint credi- 
tor have a writ of execution of a final judg- 
ment, or even a default on the debt. Jd. 
Rather, it is only necessary that the credi- 
tor would have had the right to levy. Id. 

45 In a way, §363(h) substitutes the power 
of the Supremacy Clause as manifested in 
the Bankruptcy Code for spousal consent to 
alienation of the TBE property. See Sumy, 
777 F.2d at 927 n.12 (discussing 1978 
amendments to the Bankruptcy Code and 
the power of the trustee to liquidate joint 
property without the consent or waiver of 
the nondebtor spouse). But it makes sense 
that such a theory can hold only as to prop- 
erty actually liquidated because property 
not liquidated cannot be said to have been 
alienated and, thus, sever the TBE. 

46 Planas, 199 B.R. at 215-217. 

47 Oberlies, 94 B.R. at 916. In addition, al- 
though §726, taken by itself, does not con- 
template any subclasses, it must be read in 


pari materia with the many other provisions 
of the Code which create priorities and dis- 
tinguish among different classes of credi- 
tors. See 11 U.S.C. §103 (Chs. 1, 3 and 5 
apply to Ch. 7 cases). 

48 See Planas, 199 B.R. at 216. 

49 Oberlies, 94 B.R. at 920-22. 

51 Td. at 922 (“Without such a provision, the 
courts are powerless to effect an improve- 
ment in creditors’ rights.”). 

52 Although debtor’s counsel cited to 
Napotnick, Sumy, Traurig, Blum, and 
Kimmel, the court’s opinion wholly omits 
any mention of these authorities. See 
Debtor’s Memo. L. Issue Admin. TBE Prop- 
erty at 5-8. 

53 Perhaps Judge Cristol disclosed his mo- 
tivation by stating the question presented 
as, “May a Debtor eat smorgasbord or must 
the Debtor coming to the bankruptcy table 
eat the entire meal? . . . Debtor may not 
pick the olive and the cherry, and then leave 
the spinach. When Debtor comes to dine at 
the Bankruptcy Court table, he must eat it 
all—all the federal law, and he may not pick 
the benefits and leave the burdens.’ The 
Debtor in this case has: (1) incurred debt, 
(2) structured his assets in tenancy by the 
entireties format; and (3) sought to dis- 
charge all his debt and keep all of the as- 
sets.” Planas, 199 B.R. at 212. As obnoxious 
as this result may be, Florida law and the 
Bankruptcy Code permit such a result. 
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BUSINESS LAVV 


Internet Domain Name-Grabbing, 


or Cyber-Squatting: 
An Analysis of Remedies Under Federal Law 


ith the explosive 

growth of commercial 

activity on the Inter- 

net, companies have 
rushed to set up “web sites” on the 
World Wide Web (essentially, electronic 
storefronts). Before a company can do 
so, it must first register its own unique 
Internet address (technically called a 
“domain name”) so that Internet users 
can access the site. However, given the 
current first-come, first-served system 
for registration of domain names, a 
thorny problem has surfaced: When a 
company with a well-known trademark 
attempts to register its mark as a do- 
main name, it is told that someone else 
has beaten it to the punch. Upon fur- 
ther investigation, the mark’s rightful 
owner learns that the registrant is not 
a bona fide commercial user of the do- 
main name, but rather is merely a do- 
main name-grabber, or “cyber-squat- 
ter”; that is, a person who registers a 
domain name using a well-known 
trademark before the legitimate trade- 
mark owner has had an opportunity to 
do so in the hope of extracting a quick 
payoff from the owner. 

One notorious cyber-squatter has reg- 
istered as domain names hundreds of 
well-known trademarks, such as 
“yankeestadium.com,” “saturdaynight 
live.com,” “statueofliberty.com,” “us 
steel.com,” and “daffyduck.com.” Tradi- 
tional trademark theories and espe- 
cially the recently enacted Federal 
Trademark Dilution Act of 1995 are 
available to remedy this wrong in cyber- 
space. 

This article will first provide an over- 
view of the Internet and the domain 
name registration system. It will then 
discuss potential legal claims that may 
be asserted against cyber-squatters 
under federal law, focusing particularly 
on the first reported federal decisions 


The recent opinions 
in Panavision and 
Intermatic suggest 
that courts are 
willing to adapt the 
Lanham Act, 
particularly $43(c), 
to provide relief 
against cyber- 
squatters 


by Nicolas Swerdloff 
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invoking the new federal dilution stat- 
ute to stop cyber-squatters in their 
tracks. 


Overview of Internet and 
Domain Name Registration 

The Internet has become the world’s 
largest computer network—a “web” of 
thousands of independent networks 
connecting several million host comput- 
ers on a worldwide basis. Each host 
computer has a unique electronic 
Internet address to enable computer 
users to access the host computer. 

There are two types of electronic ad- 
dresses on the Internet: a numeric ad- 
dress and an alphanumeric domain 
name. While numeric addresses are 
primarily used by computers to locate 
other host computers, they are not used 
by Internet users because such ad- 
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dresses, like phone numbers, are diffi- 
cult to remember. Domain names, on 
the other hand, are quite memorable, 
consisting of an identifying word, brand 
name, or trademark commonly associ- 
ated with a particular user, followed by 
one of the five top-level domains, .com, 
.org, .gov, .edu, or .net.? While an 
Internet domain name functions in a 
manner similar to that of a telephone 
number, domain names are of greater 
relative importance since there is vir- 
tually no satisfactory Internet equiva- 
lent of a telephone directory or direc- 
tory assistance, and domain names can 
often be guessed.’ As a result, corpora- 
tions seek and highly value domain 
names corresponding to their corporate 
names or products, such as “mcdonalds. 
com” or “coke.com.”* 

Domain names are registered with 
the Internet Network Information Cen- 
ter (“InterNIC”), through one of its con- 
tractors, Network Solutions, Inc. (NSI), 
on a first-come, first-served basis. This 
conflicts with trademark law, which 
provides for registration of a trademark 
by its rightful owner based on the date 
the mark was first used in commerce.® 
NSI has adopted a formal policy for the 
resolution of disputes over the use of a 
domain name. Importantly, this policy 
allows a trademark owner to challenge 
another’s use of its mark as a domain 
name and, upon the owner’s proof of a 
valid federal trademark registration 
(coupled with the domain name 
registrant’s failure to produce its own 
valid federal trademark registration), 
authorizes NSI to place the disputed 
domain name on “hold” status—mean- 
ing that no one can use it—until the 
dispute is resolved.® 


Potential Legal Claims 
Under Federal Law 
Owners of registered and unregis- 


& 
3 
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tered trademarks have a wide array of 
potential claims against cyber-squat- 
ters. The principal source of protection 
is the federal Lanham Act, which pro- 
vides causes of action for 1) infringe- 
ment of marks, 2) federal unfair com- 
petition (termed “false designation of 
origin”), and 3) dilution of marks. Simi- 
lar actions, with similar elements, are 
typically available under state law.’ 

The law in this area, however, is 
largely uncharted and does not neatly 
apply where the infringer is using the 
domain name not to conduct commer- 
cial activities but to hold a trademark 
hostage. The first two reported federal 
decisions in such cyber-squatter cases 
provide a roadmap for future claims. 
* Trademark Infringement and False 
Designation of Origin Under §$§32 and 
43(a) of the Lanham Act 

Section 32 of the Lanham Act estab- 
lishes a cause of action for infringement 
of a registered trademark upon proof 
that: 1) another used in commerce; 2) 
without the consent of the registrant 
of a trademark; 3) a reproduction, coun- 
terfeit, copy, or colorable imitation of 
the registered trademark; 4) in connec- 
tion with the sale, offering for sale, dis- 
tribution, or advertising of any goods 
or services; and 5) in a manner which 
is likely to cause confusion, or to cause 
mistake, or to deceive. 15 USC §1114. 
The courts typically examine, in one 
form or another, seven factors in con- 
sidering whether the unauthorized use 
of a trademark poses a likelihood of 
confusion: 1) the type of mark infringed; 
2) the similarity of the marks; 3) the 
similarity of the goods or services the 
marks represent; 4) the similarity of the 
parties’ retail outlets and customers; 5) 
the similarity of advertising media 
used; 6) the defendant’s intent; and 7) 
the extent of actual confusion.’ 

Section 43(a) of the Lanham Act also 
provides a broad cause of action for fed- 
eral unfair competition, under the ru- 
bric “false designation of origin.” 15 
USC §1125(a). Section 43(a) encom- 
passes claims of infringement, the ele- 
ments of which are essentially identi- 
cal to those under §32, with one 
significant difference: A §43(a) claim 
may be asserted whether or not the in- 
fringed mark is registered.® 

In cases of domain name-grabbing, 
two elements of these claims—use in 
connection with the sale of goods or ser- 
vices (element 4)), and “likelihood of 
confusion” (element 5))—are inexorably 


intertwined and are at issue because 
of the very nature of the problem: A 
cyber-squatter does not use the infring- 
ing domain name to conduct commer- 
cial activities in a conventional sense. 
There are, however, sound reasons why 
more likely than not a court would find 
these elements satisfied in domain 
name-grabbing cases. 

First, the indexing limitations im- 
posed on companies doing business on 
the Internet themselves help establish 
a likelihood of confusion despite the 
absence of conventional commercial 
activity in connection with the domain 
name. Since there is no complete direc- 
tory of domain names, Internet users 
typically access a company’s web site 
by assuming that the company’s do- 
main name corresponds to its well- 
known mark. As a result, it is crucial 
for a company to have the ability to use 
its mark as its domain name. If it can- 
not do so, confusion is likely to occur 
because the Internet user is likely to 
believe that the infringing domain 
name is in some way related to, con- 


nected or affiliated with, or sponsored 
by the mark’s owner. 

Moreover, the trademark owner may 
be able to establish likelihood of confu- 
sion by showing that the defendant is 
an intentional infringer. In such cases, 
likelihood of confusion is presumed.*® 
This argument, however, begs the ulti- 
mate question: The infringement, even 
an intentional one, must still be in con- 
nection with the offer, sale, advertise- 
ment, or distribution of goods or ser- 
vices. A court may nonetheless strain 
to find such commercial activity, albeit 
not in a conventional sense, because 
trademark law does not tolerate regis- 
trants who warehouse trademarks 
without making any effort to use those 
marks." 

A recent decision by an Illinois fed- 
eral court sheds some light on the ap- 
plicability of §32 and §43(a) against 
cyber-squatters. Intermatic, Inc. v. 
Toeppen, 1996 WL 622237 (N.D. IIl., 
Oct. 3, 1996). While the court granted 
relief to the trademark owner under the 
federal dilution statute, it undertook a 
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traditional likelihood of confusion 
analysis before allowing the §32 and 
§43(a) claims to proceed to trial.'” 

In Intermatic, the defendant had reg- 
istered the mark of a well-known IIli- 
nois company as his domain name 
(“intermatic.com”) for the sole purpose 
of profiting from the resale or licensing 
of the name. Id. at *2. This prevented 
the plaintiff, who had been conducting 
business nationwide for over 50 years, 
from registering its mark as its own 
domain name. Jd. at *1, *4. In typical 
cyber-squatter fashion, the defendant 
did not use his domain name in con- 
nection with the sale or advertising of 
any available goods or services. Jd. at 
*5. Instead, the defendant set up a web 
site containing only a map of the com- 
munity in which he resided. Jd. The 
plaintiff filed claims for, among others, 
trademark infringement, false designa- 
tion of origin, and federal and state 
trademark dilution. Jd. at *1. Both par- 
ties moved for summary judgment. 

On summary judgment, the court fo- 
cused on the likelihood of confusion el- 
ement of §32 and §43(a) claims, discuss- 
ing each of the traditional factors. The 
court found that: 
¢ There was a similarity of marks be- 
cause the defendant’s domain name was 
similar to the plaintiff’s mark. Id. at 
*8. 
¢ There was no similarity between the 
goods and services of the parties be- 
cause the defendant’s web site merely 
contained a map that was not used in 
connection with the sale of any goods 
or services. Id. 
¢ There was no similarity between the 
area and manner of the uses of the 
mark by the parties because the defen- 
dant did not sell any goods or services 
in connection with the domain name. 
Id. 
¢ There was a question of fact as to 
whether an Internet user who, due toa 
failure to exercise sufficient care, would 
associate the defendant’s web site with 
Intermatic. Id. 
¢ Intermatic’s mark was strong as a 
matter of law. Id. at *9. 
¢ There was a question of fact as to 
whether the defendant’s use of the in- 
fringing domain name, in and of itself, 
caused actual confusion. Id. 
¢ There was a question of fact as to 
whether the defendant's registration of 
the domain name was sufficient to rise 
to the level of willful intent, given that 
it involved a “new area of law.” Id. 


Trademark law seeks 
to protect consumers 
against confusion as 
to the origin of goods 
or services, whereas 
the dilution statute 
aims to protect an 
owner’s goodwill and 
investment in its 
mark from 
misappropriation 


Balancing all these factors, the court 
concluded that there were genuine is- 
sues of material fact precluding sum- 
mary judgment. Jd. at *9. Importantly, 
however, the court, by also denying the 
defendant’s cross-motion for summary 
judgment for the same reason, implic- 
itly accepted the theoretical applicabil- 
ity of these claims in cases of cyber- 
squatters. 

Intermatic also highlights the distinc- 
tion between the primary goals of tra- 
ditional trademark law and the dilution 
statute: Trademark law seeks to pro- 
tect consumers against confusion as to 
the origin of goods or services, whereas 
the dilution statute aims to protect an 
owner’s goodwill and investment in its 
mark from misappropriation. The dis- 
tinction directly led to the different re- 
sults reached by the court with respect 
to the trademark infringement and di- 
lution claims. We now turn to the dilu- 
tion statute. 
¢ Trademark Dilution Under $43(c) of 
the Lanham Act 

The Federal Trademark Dilution Act 
of 1995, 15 USC §1125(c), amended the 
Lanham Act to include as §43(c) a new 
cause of action for dilution of registered 
and unregistered marks that are “fa- 
mous.” Importantly, unlike a trademark 
infringement or false designation of 
origin claim, likelihood of confusion is 
not an element of a federal dilution 
claim. Rather, §43(c) protects against 
any unauthorized use of the mark 
which actually lessens in any way the 
distinctive quality of the mark. This is 
because, in contrast to traditional 
trademark law whose central purpose 
is to protect consumers from confusion 
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as to the origin of goods or services, the 
primary purpose of a dilution claim is 
to protect the trademark owner’s good- 
will and investment in the mark." In 
this respect, the new statute seems to 
grant to the owner of a famous mark a 
property-like right to prevent others 
from lessening that mark’s capacity to 
identify and distinguish the owner’s 
goods or services.'* Section 43(c), more 
so than §§32 and 43(a) of the Lanham 
Act, is thus ideally suited to redress 
infringements by cyber-squatters.'® 

A recent case involving the famous 
“Candyland” children’s board game il- 
lustrates the new federal statute and 
its general applicability to the Internet. 
Hasbro, Inc. v. Internet Entertainment 
Group, Ltd., No. C96-130WD, 1996 WL 
84853 (W.D. Wash. 1996). In Hasbro, 
the defendants operated an online, 
sexually explicit Internet site using the 
domain name “candyland.com.” Id. at 
*1. Plaintiff—the owner of the “Candy- 
land” registered mark—sought injunc- 
tive relief to prevent the dilution of its 
mark. Jd. Finding that the defendants’ 
use of the mark diluted the wholesome 
image of the plaintiff’s mark, the court 
concluded that the plaintiff had dem- 
onstrated a likelihood of prevailing on 
the merits of the federal dilution claim 
and granted a preliminary injunction. 
Id. at *1-2. 

There are three key elements of a fed- 
eral dilution claim. First, the plaintiff 
must establish that its mark is “fa- 
mous.” Registration of a trademark is 
not dispositive, and not all marks will 
be able to meet this requirement. 

Second, unlike §§32 and 43(a), the 
federal dilution statute does not require 
proof that the infringer used the mark 
to identify any goods or services. 
Rather, the statute merely requires 
proof that the infringer has undertaken 
a commercial “use in commerce” of the 
famous mark and that such use began 
after the mark had already become fa- 
mous.”’ A cyber-squatter could argue 
that the establishment, registration, 
and “passive” use of a domain name on 
the Internet, without more, does not 
rise to the level of a commercial use in 
commerce. This argument, however, is 
likely to fail because the cyber-squat- 
ter is doing more: He or she is using a 
trademark as a domain name to at- 
tempt to extract a ransom from the 
mark’s owner. This is no less commer- 
cial than the offer, sale, advertisement, 
or distribution of goods or services 
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through the Internet. 

Finally, the trademark owner must 
show that the infringer’s use of the do- 
main name actually causes dilution of 
the mark by lessening its capacity to 
identify and distinguish the owner’s 
products from the products of others. 
Logically, a cyber-squatter, by register- 
ing the trademark as a domain name 
and preventing the owner from regis- 
tering and using its own mark on the 
Internet as a domain name, reduces the 
owner’s ability to effectively advertise 
its products on the Internet. This is 
because the Internet has become a sub- 
stantial tool for marketing, promoting, 
and selling goods and services, and be- 
cause the cyber-squatter has interfered 
with the owner’s ability to take advan- 
tage of this medium. 

These issues are discussed in two 
recent decisions applying §43(c) in an 
Internet name-grabbing scenario: 
Intermatic, Inc. v. Toeppen, 1996 WL 
622237 (N.D. Ill., Oct. 3, 1996); and 
Panavision Int'l, L.P. v. Toeppen, 1996 
WL 653726 (C.D. Cal., Nov. 5, 1996).*® 
The Intermatic court granted summary 
judgment to the plaintiff on its §43(c) 
claim against the cyber-squatter de- 
scribed earlier in this article. Jd. at *9. 
First, the court found that the 
plaintiff’s mark was famous. Jd. at *12. 
Second, the court found that the 
defendant’s conduct constituted a com- 
mercial use in commerce: It was com- 
mercial because the defendant sought 
to profit from his registration by ex- 
tracting a ransom from plaintiff; and it 
was in commerce because Internet com- 
munications are instantaneously trans- 
mitted on a worldwide basis. Id. at *12- 
13.'° Finally, the court found that the 
defendant’s name-grabbing caused di- 
lution by both lessening the plaintiff’s 
capacity to distinguish its goods and 
services, and preventing the plaintiff 
from controlling the defendant’s use of 
the mark: 


First, [defendant’s] registration of the 
intermatic.com domain name lessens the 
capacity of Intermatic [plaintiff] to identify 
and distinguish its goods and services by 
means of the Internet [as] Intermatic is not 
currently free to use its mark as its domain 
name. This is not a situation where there 
are competing users of the same name by 
competing parties and a race to the Internet 
between them. This case involves one party, 
Intermatic, with a long history of trademark 
use, and a second, [defendant], who has ef- 
fectively enjoined Intermatic from using its 
trademark by the payment of $100 to regis- 
ter the ‘intermatic.com’ domain name.... 


The trademark 
owner must show 
that the infringer’s 
use of the domain 
name actually causes 
dilution of the mark 
by lessening its 
capacity to identify 
and distinguish the 
owner’s products 


Second, . . .[d]ilution of Intermatic’s mark 
is likely to occur because the domain name 
appears on the web page and is included on 
every page that is printed from the web page 

. “(T]he most corrosive and irreparable 
harm attributable to trademark infringe- 
ment is the inability of the victim to control 
the nature and quality of the defendant’s 
goods.” Ideal Industries, Inc. v. Gardner 
Bender, Inc., 612 F.2d 1018, 1026 (7th Cir. 
1979). 


Id. at *13-14 (citations omitted). 

In Panavision, the defendant—the 
same cyber-squatter in Intermatic— 
had registered the trademarks of a weli- 
known California business as his 
Internet domain names (“panavision. 
com” and “panaflex.com”). The defen- 
dant did not use the domain names in 
connection with the sale of any goods 
or services. Instead, as in Intermatic, 
he established two web sites, one dis- 
playing aerial photographs of Pana, II- 
linois, and the other displaying the 
word “hello.” Panavision, 1996 WL 
653726 at *2-3. The plaintiff filed 
claims for trademark infringement, fed- 
eral and state trademark dilution, un- 
fair competition, and various state law 
business torts. Id. at *1, *3. 

The court granted the plaintiff sum- 
mary judgment on its dilution claims 
and, for that reason, declined to rule 
on the §32 and §43(a) claims. Jd. at *8. 
Specifically, the court found that the 
“Panavision” marks were famous. Id. 
at *6. Next, the court found that while 
the registration of a mark as a domain 
name, without more, is not a commer- 
cial use of the mark, the cyber-squat- 
ter did more: As a “business,” he regis- 
tered well-known marks as domain 
names to collect ransoms from the own- 
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ers of those marks. This, the court con- 
cluded, constituted a commercial use in 
commerce of the plaintiff’s marks. Id. 
and n.5. Finally, the court considered 
the question of dilution, eschewing tra- 
ditional theories of tarnishment and 
blurring in favor of a modern approach 
to find actual dilution: 


As a result of the current state of Internet 
technology, [defendant] was able not merely 
“to lessen[{] the capacity of a famous mark 
to identify and distinguish goods or ser- 
vices,” . . . but to eliminate the capacity of 
the Panavision marks to identify and dis- 
tinguish Panavision’s goods and services on 
the Internet. The Court finds that 
[defendant’s] conduct, which prevented 
Panavision from using its marks in a new 
and important business medium, has di- 
luted Panavision’s marks within the mean- 
ing of [Section 43(c)]. 


Id. at *7.” 


Conclusion 

The Internet has been flooded by 
companies seeking new opportunities 
to expand their businesses. At the same 
time, opportunists have taken advan- 
tage of this trend and of NSI’s first- 
come, first-served policy to register as 
domain names marks of others in the 
hope of extracting a quick payoff from 
the rightful owners of the marks. The 
recent opinions in Panavision and 
Intermatic suggest that courts are will- 
ing to adapt the Lanham Act, particu- 
larly §43(c), to provide relief against 
cyber-squatters. O 


1 MTV Networks v. Curry, 867 F. Supp. 
202, 203 n.1 (S.D.N.Y. 1994). 

2 The top-level domain registered is based 
on the type of entity registering the domain 
name: .com for commercial; .org for non- 
profit; .gov for governmental; .edu for higher 
education; and .net for network. 

3 MTV Networks, 867 F. Supp. at 203 n.2. 

4 Id. at 203-04 n.2. 

5 15 U.S.C. §1051. 

6 The NSI dispute resolution policy is be- 
yond the scope of this article. For a recent 
discussion, see Seyamack Kouretchian, Re- 
vised Rules Govern Domain-Name Disputes, 
Nar L.J. at C20 (Oct. 28, 1996). 

7 In Florida, for example, trademark own- 
ers may assert statutory and common law 
claims for trademark infringement, unfair 
competition, and dilution. See Fia. Stat. Ch. 
495 (1995). With few exceptions, the ele- 
ments of these claims are substantially simi- 
lar to the elements of the corresponding fed- 
eral claims. For instance, while §43(c) 
requires actual dilution, the Florida dilu- 
tion statute (as well as most other state di- 
lution statutes) merely requires proof of a 
likelihood of dilution. See Fia. Stat. §495.151 
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(1995). The standard for proving a dilution 
claim under federal law is in this respect 
higher than that under Florida law. Claims 
may also be potentially asserted against 
cyber-squatters under Florida’s deceptive 
and unfair trade practices statute, com- 
monly referred to as the “Little FTC Act,” 
Fra. Stat. §§501.201-.213 (1995). That stat- 
ute provides relief from “[u]nfair methods 
of competition, unconscionable acts or prac- 
tices, and unfair or deceptive acts or prac- 
tices in the conduct of any trade or com- 
merce.” Id. §501.204(1). In fact, a recent 
federal court decision upheld the use of the 
Little FTC Act to remedy trademark in- 
fringement. See Laboratorios Roldan, C. por 
A. v. Tex Int'l, Inc., 902 F. Supp. 1555, 1569- 
70 (S.D. Fla. 1995) (holding that the defen- 
dants had violated the Little FTC Act by 
intentionally palming off their products as 
those of their competitors). 

8 Dieter v. B & H Industries of Southwest 
Florida, 880 F.2d 322, 326 (11th Cir. 1989). 

°15 U.S.C. §1125(a)(1); see, e.g., 
Investacorp, Inc. v. Arabian Investment 
Banking Corp., 931 F.2d 1519, 1521-22 (11th 
Cir.), cert. denied, 502 U.S. 1005, 112 S. Ct. 
639, 116 L. Ed. 2d 657 (1991); JERomeE 
GILSON, TRADEMARK PROTECTION AND PRACTICE 
§5.11[2], at 5-231 (1996). 

10 Bauer Lamp Co. v. Shaffer, 941 F.2d 
1165, 1172 (11th Cir. 1991). 

1 See, e.g., Major League Baseball v. Sed 
Non Olet Denarius, 817 F. Supp. 1103, 1129 
(S.D.N.Y. 1993) (“Rights in a trademark are 
lost when trademarks are ‘warehoused.”); 
Intrawest Financial Corp. v. Western Na- 
tional Bank, 610 F. Supp. 950, 959 (D. Colo. 
1985) (“Mere warehousing of marks is im- 
permissible under the Lanham Act.”). 

2 This portion of the court’s decision is dis- 
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cussed in “Trademark Dilution Under §43(c) 
of the Lanham Act” in this article. 

18 Panavision Int'l, L.P. v. Toeppen, 1996 
WL 653726, at *4 (C.D. Cal., Nov. 5, 1996). 

14 David Sven Villwock, The Federal Trade- 
mark Dilution Act of 1995, 6 Paut-LCA 
J. Art & Ent. L. 213, 214 (1996). 

15 At the time of the Senate vote on the di- 
lution bill, Sen. Patrick Leahy (D-Vt.) ex- 
pressly stated that he “hope[d] that this 
antidilution statute can help stem the use 
of deceptive Internet addresses taken by 
those who are choosing marks that are as- 
sociated with the products and reputations 
of others.” 141 Conc. Rec. S. 19312 (daily 
ed. Dec. 29, 1995) (statement of Sen. Leahy); 
see also JEROME GILSON, TRADEMARK PROTEC- 
TION AND PRACTICE §5.11[2], at 5-232 to 5-233 
(1996); JERomE GiLson, Trademark Dilution 
Now a Federal Wrong: An Analysis of the 
Federal Trademark Dilution Act of 1995, in 
TRADEMARK PROTECTION AND PRACTICE at 8 
(1996). 

16 Section 43(c) lists eight nonexclusive cri- 
teria for determining whether a mark is “fa- 
mous”: 1) the degree of inherent or acquired 
distinctiveness of the mark; 2) the duration 
and extent of use of the mark in connection 
with the goods or services with which the 
mark is used; 3) the duration and extent of 
advertising and publicity of the mark; 4) the 
geographical extent of the trading area in 
which the mark is used; 5) the channels of 
trade for the goods or services with which 
the mark is used; 6) the degree of recogni- 
tion of the mark in the trading areas and 
channels of trade used by the mark’s owner 
and the person against whom the injunc- 
tion is sought; 7) the nature and extent of 
use of the same or similar marks by third 
parties; and 8) whether the mark is feder- 
ally registered. 15 U.S.C. §1125(c)(1)(A)-(H). 

715 U.S.C. §1125(c)(1). While §43(c) ex- 
empts from its coverage the “noncommer- 
cial use of a mark,” id. §1125(c)(4)(B), that 
“safe-harbor” is intended to protect only con- 
stitutionally protected forms of speech. 
JEROME GILSON, Trademark Dilution Now a 
Federal Wrong: An Analysis of the Federal 
Trademark Dilution Act of 1995, in TRaDE- 
MARK PROTECTION AND PRACTICE at 15-16 
(1996). 

18 Panavision is also noteworthy because 
the court, in a previous decision, held that 
defendant’s electronic contacts with Califor- 
nia through the Internet were sufficient to 
obtain personal jurisdiction for purposes of 
due process. Panavision Int’l, L.P. v. 
Toeppen, 938 F. Supp. 616, 621-22 (C.D. Cal. 
1996). Several other courts have recently 
faced this issue, reaching differing results. 
See, e.g., CompuServe, Inc. v. Patterson, 89 
F.3d 1257, 1264-65 (6th Cir. 1996) (uphold- 
ing jurisdiction based upon the defendant’s 
aggregate electronic contacts with 
CompuServe in Ohio to market and sell his 
shareware); Maritz, Inc. v. Cybergold, Inc., 
1996 U.S. Dist. LEXIS 14978, *14-22 (E.D. 
Mo. 1996) (upholding jurisdiction based 
upon the defendant’s establishment of web 
site to promote upcoming Internet adver- 
tising services); Inset Systems, Inc. v. In- 
struction Set, Inc., 937 F. Supp. 161, 164 (D. 
Conn. 1996) (upholding jurisdiction based 
upon the defendant’s use of Internet to ad- 
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vertise goods and services); Bensusan Res- 
taurant Corp. v. King, 937 F. Supp. 295, 301 
(S.D.N.Y. 1996) (rejecting jurisdiction based 
upon the defendant’s establishment of web 
site that could be accessed in forum). For a 
more detailed discussion of this issue, see 
Dale M. Cendali and James D. Arbogast, 
‘Net Use Raises Issues of Jurisdiction, Nat’L 
L.J. at C7 (Oct. 28, 1996). 

19 Although the defendant initially set up 
for one week a web site for a software pro- 
gram that he was developing under the 
name “Intermatic,” he removed that site in 
response to the plaintiff’s demand. 
Intermatic, 1996 WL 622237 at *5. This al- 
legedly commercial use was irrelevant to the 
court’s finding because it ended prior to the 
effective date of §43(c). Id. at *12. The court 
also rejected the plaintiff’s argument that 
the “.com” designation alone established a 
commercial use. Id. 

20 “Tarnishment” occurs when a mark is 
connected to products of substandard qual- 
ity or is portrayed in an unwholesome man- 
ner, as in the Hasbro case. Panavision, 1996 
WL 653726 at *7. “Blurring,” on the other 
hand, involves a “whittling away” of the sell- 
ing power and value of a trademark. Id. 
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TAX LAW NOTES 


Pension Simplification: 
The Ultimate Oxymoron? 


en years have passed since 

the last legislation that pro- 

foundly affected the opera- 

tion of pension, profit shar- 
ing, and stock bonus plans (“qualified 
plans”). That legislation, the Tax Re- 
form Act of 1986, made sweeping 
changes to the laws governing qualified 
plans. The employee benefits commu- 
nity discovered that, in many respects, 
the Tax Reform Act of 1986 complicated 
the administration of qualified plans 
and increased the costs of maintaining 
qualified plans. Over time, the em- 
ployee benefits community developed a 
wish list of changes they felt would sim- 
plify the administration of qualified 
plans and protect the interests of the 
participants. For many years, the em- 
ployee benefits community worked for 
the implementation of these changes. 
These efforts were rewarded when 
President Clinton signed into law the 
Small Business Job Protection Act of 
1996, Pub. L. No. 104-188 (the “act”). 
The remainder of this article is devoted 
to a review of the provisions in the act 
that tax practitioners will address on 
an ongoing basis. 


Changes Affecting 
Code §401(k) Plans 

The popularity of 401(k) plans has 
increased, despite complaints from plan 
administrators that the 401(k) plan dis- 
crimination tests (i.e., tests designed to 
make certain that 401(k) plans are not 
discriminating in favor of highly com- 
pensated employees or HCEs) are too 
complicated and expensive. The act 
addresses these concerns and contains 
several provisions that are designed to 
simplify the 401(k) plan discrimination 
tests, yet safeguard the benefits of the 
nonhighly compensated employees 
(non-HCEs). These 401(k) plan simpli- 
fication provisions are effective over a 
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by Steven K. Barber 


three-year period from 1997 to 1999. 


Changes Effective in 1997 
¢ Use of Data From the Prior Year for 
Discrimination Testing Purposes 

Prior to the act, 401(k) plans were 
required to determine the maximum 
pre-tax contributions (“deferral contri- 
butions”) and matching contributions 
on behalf of HCEs by using data for the 
non-HCEs for the current plan year. As 
a result, 401(k) plans did not know un- 
til after the end of the current plan year 
if the 401(k) discrimination tests were 
satisfied. 

If a 401(k) plan did not satisfy the 
discrimination tests, a refund of defer- 
ral contributions was generally re- 
quired. The 401(k) plan had to distrib- 
ute the excess amount to the partici- 
pant quickly or face an excise tax. 


The act allows 401(k) plans to deter- 
mine the maximum deferral contribu- 
tions and matching contributions on 
behalf of HCEs by using data for the 
non-HCEs for the preceding plan year, 
rather than the current plan year. This 
change allows a 401(k) plan to know the 
limits on HCE deferral contributions 
and matching contributions early in the 
current plan year. Therefore, any cor- 
rective steps needed to satisfy the dis- 
crimination tests can be taken in an 
orderly fashion during the current plan 
year. In an interesting twist, the act 
allows 401(k) plans to elect to continue 
to use the current plan year data for 
discrimination testing purposes; how- 
ever, once the plan elects to use current 
plan year data, the plan cannot switch 
to prior year data without IRS ap- 
proval. 

Many plan administrators will wel- 
come the ability to determine the maxi- 
mum amount of deferral contributions 
at the start of the plan year and elect 
to use data from the prior plan year. 


‘However, if a 401(k) plan is using data 


from the previous plan year and the 
non-HCEs increase the level of contri- 
butions in the current plan year, then 
the effect of this increase on the HCE 
contributions will not be felt until the 
following year. 

Plan administrators should review, 
as quickly as possible, the 1996 defer- 
ral contribution amounts and 1997 de- 
ferral contribution amounts to deter- 
mine if the 401(k) plan should elect to 
use data from the current year or the 
prior year. 

* Correction of Excess Deferrals 

Under prior law, 401(k) plans satis- 
fied the discrimination tests by return- 
ing excess deferral contributions to the 
HCEs who had the highest deferral 
percentages, as opposed to the HCE 
with the highest deferral amount. In 
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operation, this favored the higher-paid 
HCEs because their higher salary lev- 
els kept their deferral percentages 
down. Now, plans may satisfy the 
401(k) plan discrimination tests by re- 
turning excess deferrals starting with 
the HCE with the highest dollar 
amount. 

Tax-Exempt Organizations. Begin- 
ning in 1997, tax-exempt organizations, 
other than state and local governments, 
will be able to maintain 401(k) plans. 


Changes Effective in 1999 

Two discrimination tests apply to the 
employee deferrals made to a 401(k) 
plan. The first discrimination test, the 
“ADP test,” is satisfied if the actual 
deferral percentage (ADP) for HCEs for 
a plan year is equal to or less than ei- 
ther: 1) 125 percent of the ADP of all 
non-HCEs eligible to defer under the 
arrangement; or 2) the lesser of 200 
percent of the ADP of all eligible non- 
HCEs or such ADP plus two percent- 
age points. The second discrimination 
test is known as the “ACP test.” Em- 
ployer matching contributions and af- 
ter-tax employee contributions under a 
401(k) plan are subject to the ACP test. 
This discrimination test is similar to 
the ADP test. 

The act provides that a 401(k) plan 
may adopt a “safe harbor” contribution 
formula that will eliminate the need to 
perform the ADP and ACP tests dis- 
cussed above. A 401(k) plan satisfies the 
ADP test if the plan sponsor adopts one 
of the following three contribution for- 
mulas: 1) a matching contribution on 
behalf of each non-HCE that is equal 
to a) 100 percent of the employee’s de- 
ferral contributions up to three percent 
of compensation and b) 50 percent of 
the employee’s deferral contributions 
from three to five percent of compensa- 
tion; 2) an employer nonelective contri- 
bution to a defined contribution plan 
of at least three percent of compensa- 
tion for each non-HCE who is eligible 
to participate in the 401(k) plan, with- 
out regard to whether the non-HCE 
makes deferrals to the 401(k) plan; or 
3) the employer matching contribution 
exceeds the amount of the matching 
contribution in formula 2) above, and 
the rate of additional employer match- 
ing does not increase as an employee’s 
rate of deferral contributions increase. 

A 401(k) plan satisfies the ACP dis- 
crimination test safe harbor if it meets 
all of the following: 1) the contribution 


The Small Business 
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401(k) plan may 
adopt a “safe harbor” 
contribution formula 
that will eliminate 
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the ADP and ACP 


tests 


and notice requirements of the ADP 
safe harbor discussed below; 2) the 
401(k) plan does not match deferral 
contributions or employee after-tax con- 
tributions in excess of six percent of a 
participant’s compensation; 3) the rate 
of matching contribution for any HCE 
does not exceed the rate of matching 
contributions for a non-HCE; and 4) the 
level of the matching contribution does 
not increase as the participant’s defer- 
ral contributions or after-tax contribu- 
tions increase. Employer matching and 
nonelective contributions used to sat- 
isfy the safe harbor rules are required 
to be 100 percent vested when made 
and are subject to the withdrawal re- 
strictions that apply to an employee’s 
elective deferrals under a 401(k) plan. 

Finally, each 401(k) plan is required 
to provide each employee eligible to 
participate with written notice, within 
a reasonable period before any year, of 
the employee’s rights and obligations 
under the plan. 

Many plan sponsors are currently 
either making contributions of at least 
three percent to a 401(k) plan (or to 
another defined contribution plan 
maintained in addition to the 401(k) 
plan) or are making matching contri- 
butions in the range called for in the 
ACP safe harbor. These employers may 
wish to run a cost analysis to determine 
if adoption of the ADP and ACP safe 
harbors make economic sense for the 
business. However, these employers 
need to bear in mind that adoption of 
the safe harbors entails a yearly con- 
tribution commitment and immediate 
vesting. 
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Savings Incentive Match Plan 
for Employees (SIMPLE Plan) 

The act creates a new form of retire- 
ment vehicle for businesses—the 
SIMPLE plan. The SIMPLE plan can 
be in the form of a SIMPLE-IRA or in 
the form of a SIMPLE 401(k) plan. The 
SIMPLE-IRA plan replaces the salary 
reduction simplified employee pension 
plan, or SARSEP, beginning in 1997. 
Employers may continue SARSEPs es- 
tablished before 1997, but no new 
SARSEPs are allowed. 

The SIMPLE plan is available only 
for employers that do not sponsor a 
qualified plan and that have 100 or 
fewer employees who received $5,000 
or more in compensation during the 
preceding year. If an employer exceeds 
this 100-employee threshold, the act 
contains a two-year grace period to con- 
tinue to maintain the plan. Each em- 
ployee of the employer who received at 
least $5,000 in compensation during 
any two prior years and who is reason- 
ably expected to receive at least $5,000 
in compensation during the current 
year generally must be eligible to par- 
ticipate in the SIMPLE plan. Thus, the 
SIMPLE plan need not cover new em- 
ployees and part-time employees whose 
earnings do not exceed the $5,000 
threshold. The employer must give all 
eligible employees notice of their right 
to contribute to the plan at least 60 days 
prior to the start of the plan year. 

A SIMPLE-IRA is funded by em- 
ployee contributions and employer con- 
tributions made to the employee’s IRA. 
The maximum employee contribution 
is $6,000 per year. This maximum em- 
ployee contribution is indexed for infla- 
tion and will increase in $500 incre- 
ments. 

Under a SIMPLE-IRA, the employer 
is required to contribute to the 
SIMPLE-IRA each year. The employer 
has a choice of two contribution formu- 
las: a matching contribution formula or 
a percent of compensation formula. 

The SIMPLE-IRA matching contribu- 
tion formula requires that the employer 
match the employee elective contribu- 
tions on a dollar-for-dollar basis up to 
three percent of the employee’s compen- 
sation. Under a special rule designed 
to allow the employer some measure of 
flexibility, the employer can elect a 
lower percentage matching contribu- 
tion for all employees, but not less than 
one percent of compensation. The em- 
ployer cannot make a lower percentage 
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contribution for more than two out of 
any five years. Under the matching con- 
tribution formula, the employer must 
make a two percent of compensation 
contribution on behalf of each eligible 
employee. 

If the employer elects a SIMPLE 
401(k) plan, then each eligible em- 
ployee may make deferral contributions 
and the employer is required to make 
certain yearly contributions. The em- 
ployer has a choice of either making a 
matching contribution equal to the first 
three percent of each employee’s defer- 
ral contributions for the plan year or 
making a contribution of two percent 
of compensation for all eligible employ- 
ees. Unlike the SIMPLE-IRA, the em- 
ployer cannot reduce the matching con- 
tribution percentage below three 
percent of compensation. 

All SIMPLE 401(k) plan contribu- 
tions are made into a qualified trust 
with individual accounts. The act lim- 
its the employee deferral contributions 
to a SIMPLE 401(k) plan to $6,000 per 
year. 

The act requires that the employees 
be 100 percent vested in all amounts 
in the SIMPLE-IRA and SIMPLE 
401(k) plans at all times. 

Small businesses that have avoided 
qualified retirement plans because of 
the complicated discrimination tests 
and administrative costs may find the 
SIMPLE plans attractive. This is par- 
ticularly true of businesses that are 
comfortable with a maximum contribu- 
tion of $10,000 to $12,000 a year for the 
business owner. 

However, there are still concerns with 
a SIMPLE plan. First, the employer is 
required to contribute to the SIMPLE 
plan each year. The requirement of a 
yearly contribution under a SIMPLE 
plan may be a problem for a business 
with a cyclical cash flow. By contrast, a 
401(k) plan can provide for discretion- 
ary matching contributions or for no 
matching contributions. Second, all 
employer contributions to a SIMPLE 
plan are 100 percent vested. Under a 
qualified plan, 100 percent vesting can 
take up to six years. Third, part-timers 
earning more than $5,000 must be in- 
cluded in the SIMPLE plan. Under a 
qualified plan, individuals working less 
than 1,000 hours a year may be ex- 
cluded from the plan by the adoption of 
a one year of service requirement. Fi- 
nally, the higher-paid employees are 
limited to a $6,000 contribution and a 


three percent match. This is signifi- 
cantly less than the maximum indi- 
vidual contribution of the lesser of 25 
percent of compensation or $30,000 in 
a defined contribution qualified plan. 


Required Distributions 
From Qualified Plans 

Prior to the act, a qualified plan was 
required to provide that distributions 
commence to participants no later than 
April 1 of the year following the year in 
which the participant attains age 70% 
(the “required beginning date”). Distri- 
butions were required to commence 
even if the participant continued to 
work past his or her required beginning 
date. 

Effective for years beginning after 
December 31, 1996, distributions for 
participants (other than five percent 
owners of the business) are not required 
to begin until the April 1 of the calen- 
dar year following the later of: 1) the 
calendar year in which the participant 
attains age 70%; or 2) the calendar year 


in which the participant retires. 

The minimum distribution rules for 
five percent owners are not changed. As 
a result, five percent owners are still 
required to begin receiving distribu- 
tions no later than April 1 of the calen- 
dar year following the calendar year in 
which the owner attains age 70%. 

The plan sponsor must determine if 
it wishes to allow a participant to defer 
commencement of payments until he or 
she retires. If so, a plan amendment is 
required. In addition, the plan sponsor 
can elect to allow participants who are 
over 70% and currently receiving man- 
datory distributions to halt distribu- 
tions until the participant retires. If the 
sponsor makes this election, a plan 
amendment is also required. 


Lump Sum Distributions 

Lump sum distributions from quali- 
fied plans are eligible for special five- 
year forward averaging. In general, a 
lump sum distribution is a distribution 
within one taxable year of the account 
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balance or accrued benefit of the par- 
ticipant. A taxpayer is permitted to 
make an election with respect to a lump 
sum distribution received on or after 
the employee attains age 59% to use 
five-year forward income averaging 
under the tax rates in effect for the tax- 
able year in which the distribution is 
made. In general, this allows the tax- 
payer to pay a separate tax on the lump 
sum distribution that approximates the 
tax that would be due if the lump sum 
distribution were received in five equal 
installments. 

Under the Tax Reform Act of 1986, 
individuals who attained age 50 by 
January 1, 1986, can elect to use 10- 
year averaging in lieu of five-year av- 
eraging. In addition, such individuals 
may elect to retain capital gains treat- 
ment with respect to the pre-1974 por- 
tion of a lump sum distribution. 

Effective January 1, 2000, the act 
repeals five-year forward income aver- 
aging of lump sum qualified plan dis- 
tributions. However, individuals who 
reached age 50 before January 1, 1986, 
will still be eligible to elect 10-year for- 
ward income averaging or capital gains 
treatment under the rules in effect prior 
to the Tax Reform Act of 1986. 

The five-year income averaging elec- 
tion is generally exercised on smaller 
distributions. Plan sponsors should 
encourage participants who are near 
retirement to consult with their profes- 
sional advisors to determine the new 
law’s effect on their circumstances. 


Spousal Consent to Certain 
Distributions and Beneficiaries 
Prior to the act, all pension and cer- 
tain profit sharing plans were required 
to pay benefits in excess of $3,500 in 
the form of a qualified joint and survi- 
vor annuity (QJSA). If the participant 
dies prior to the commencement of pay- 
ment of benefits, the plan must provide 
the surviving spouse with a survivor 
annuity (QPSA). Benefits may be paid 
from a plan subject to these survivor 
annuity rules in a form other than a 
QJSA or QPSA (such as a lump sum 
payment) only if the participant’s 
spouse waives the QJSA or QPSA. In 
order for the spouse’s waiver to be valid, 
certain notice, election and spousal con- 
sent requirements must be satisfied. 
Prior to the act, there was no model 
spousal consent form. Consequently, 
the spousal consent forms that have 
been prepared since 1984 vary from 
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simple “sign here” forms to treatises of 
six to 10 pages in length. Many plan 
administrators charged with obtaining 
spousal consent have complained that 
the complexity of the spousal consent 
forms is a constant source of complaints 
by participants and spouses. 

The act directs the Secretary of the 
Treasury to develop, before 1997, 
sample language for inclusion in spou- 
sal consent forms (“sample language”). 
At the time this article was written, the 
QJSA/QPSA sample language had not 
been released. When the sample lan- 
guage is issued, the plan administra- 
tor should review the sample language 
to determine if it is appropriate for use 
by the plan. If the sample language is 
adopted by large numbers of plan ad- 
ministrators, then a uniform spousal 
consent may eventually replace the 
hodgepodge of forms currently being 
used. 


Minimum Waiting Period for 
Qualified Plan Distributions 

If a qualified plan provides payment 
in the form of a qualified joint and sur- 
vivor annuity (QJSA), the plan must 
provide participants with a written ex- 
planation of the form of benefit pay- 
ments. Once the explanation is given 
to the participant, the qualified plan 
must wait 30 days before payment can 
be made. Plan administrators have 
found that many participants wish to 
be paid as quickly as possible. As a re- 
sult, the 30-day waiting period has 
caused both confusion and frustration 
for all parties. 

Effective for plan years beginning 
after December 31, 1996, a plan may 
permit a participant to elect, with 
proper spousal consent if applicable, to 
waive the 30-day waiting period and 
receive a distribution seven days after 
the explanation is provided. A plan 
sponsor will need to amend its quali- 
fied plan in order to allow a participant 
to elect to waive the 30-day waiting 
period. The 30-day waiting period must 
be strictly followed until the amend- 
ment is in place. In addition, a plan 
sponsor must review its payment of 
benefits documents to make certain 
that this election is explained clearly 
to the participant and spouse. 


Qualified Domestic Relations 
Orders Sample Language 

A participant in a qualified plan gen- 
erally cannot assign or alienate his or 
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her benefits under the plan. An excep- 
tion to this rule applies in the case of 
qualified plan benefits paid to a former 
spouse pursuant to a qualified domes- 
tic relations order (QDRO). The QDRO 
must be entered by a state domestic 
relations court and must satisfy certain 
statutory requirements. 

However, as with the spousal consent 
documents discussed above, no stan- 
dard or model QDRO has evolved. Con- 
sequently, plan administrators have 
asked for further assistance in the form 
of a “model” QDRO. The Secretary of 
the Treasury is directed to develop 
sample language for inclusion in a 
QDRO no later than January 1, 1997. 
As with the QJSA model language, plan 
administrators must review the QDRO 
model language to determine if the lan- 
guage is appropriate for use by the plan. 
If so, the plan administrator may wish 
to prepare a model QDRO using the 
model language. 


Definition of 
Highly Compensated 

Qualified retirement plans are not 
allowed to discriminate in favor of 
“highly compensated employees” or 
HCEs. Previously, the Internal Revenue 
Code contained a very complicated pro- 
cedure for determining if an employee 
was “highly compensated.” The act pro- 
vides a simplified definition of HCE. An 
HCE is an employee who was a five 
percent owner of the employer at any 
time during the year or the preceding 
year or had compensation for the pre- 
ceding year in excess of $80,000 (which 
is indexed for inflation). If the employer 
elects, the definition of HCE can be fur- 
ther restricted to an individual with 
compensation in excess of $80,000 and 
who was in the top 20 percent of em- 
ployees by compensation for such year. 
The act also repeals the rule requiring 
the highest paid officer to be treated as 
an HCE. The simplified definition of an 
HCE is effective for plan years begin- 
ning after December 31, 1996. 

For most employers, the new defini- 
tion of HCE will result in fewer HCEs. 
For example, under prior law, any em- 
ployee earning more than $66,000 was 
considered highly compensated. Now, 
an employee earning $66,000 to 
$80,000 will not be considered an HCE. 
Employers should review all discrimi- 
nation tests to determine the impact 
the new definition will have on plan 
operation. The discrimination tests that 
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appear to be most affected are the Code 
§401(k) discrimination tests and the 
Code §410 coverage tests. 


Excise Tax on Excess 
Distributions Suspended 

A 15 percent excise tax is generally 
imposed on annual distributions in ex- 
cess of $155,000 (indexed for inflation) 
and lump sum distributions in excess 
of $775,000 (also indexed for inflation). 

The act suspends the 15 percent ex- 
cise tax on excess distributions from 
qualified plans, tax-sheltered annu- 
ities, and IRAs for distributions re- 
ceived from January 1, 1997, through 
December 31, 1999. The excise tax on 
excess accumulations is not changed or 
suspended by the act. 

This provision of the act is not rev- 
enue neutral. Rather, this provision is 
a net revenue producer. Therefore, any 
individual contemplating a large with- 
drawal during the three-year suspen- 
sion should consult with his or her ad- 
visors to make certain that the accel- 
eration of taxes caused by the with- 
drawal is offset by other factors (such 
as potential savings on estate taxes). 


Minimum Participation 
Rules Eliminated 

Beginning in 1997, defined contribu- 
tion plans will no longer be required to 
satisfy the 401(a)(26) “50 employee or 
40 percent of all employees” minimum 
participation rule. 


Repeal of Family 
Aggregation Rules 

The act repeals the current rules that 
require certain HCEs and their family 


members be treated as a single em- 
ployee. This rule has unfairly punished 
family businesses and has been an ad- 
ministrative nightmare. The repeal of 
family aggregation was effective for 
plan years beginning in 1997. 


Plan Amendments 

Plan amendments reflecting the act’s 
provisions generally must be adopted 
by the first day of the first plan year 
beginning on or after January 1, 1998. 
However, plans must be operated in 
compliance with each of the act’s provi- 
sions beginning on each provision’s ef- 
fective date. 


Prohibited Transactions 

The tax increases from five percent 
to 10 percent for prohibited transac- 
tions that occur after August 20, 1996. 


Individual Retirement 
Accounts 

Prior to the act, nonworking spouses 
could contribute up to $250 to an IRA. 
Beginning in 1997, nonworking spouses 
may contribute up to $2,000 annually 
to an IRA if the combined compensa- 
tion of both spouses is at least equal to 
the amount contributed. 0 
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in 1979 from the University of South 
Carolina. 

This column is submitted on be- 
half of the Tax Section, Joel D. 
Bronstein, chair, and Michael D. 
Miller and David C. Lanigan, edi- 
tors. 
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TRIAL LAWYERS FORUM 


Negligent Infliction of Emotional Distress: 
Where Are We Now? 


o best understand the cur- 
rent status of this cause of 
action, a historic perspec- 
tive is helpful. The Florida 
Supreme Court recently reaffirmed that 
a discernible physical injury is required 
to state a claim for negligent infliction 
of emotional distress. See, e.g., Zell v. 
Meek, 665 So. 2d 1048 (Fla. 1995). Like- 
wise, Florida continues to adhere to the 
“impact rule,” while carving out certain 
exceptions due to public policy de- 
mands. These exceptions include ac- 
tions for defamation,’ invasion of pri- 
vacy,” and wrongful birth.* The most 
important of these exceptions is a hy- 
brid to what other jurisdictions call “the 
relative bystander test” where: 1) the 
plaintiff suffers a physical injury; 2) 
caused by psychological trauma; 3) of 
seeing, witnessing or otherwise being 
involved in some way, in the event caus- 
ing the negligent injury to another; and 
4) the plaintiff must have a close per- 
sonal relationship to the directly in- 
jured person. Zell, 665 So. 2d at 1054. 


The Impact Rule 

From its inception, the impact rule 
barred recovery for purely psychologi- 
cal injuries, International Ocean Tel. 
Co. v. Sanders, 14 So. 148 (1893). The 
“impact rule” required that before a 
plaintiff could recover damages for 
emotional distress caused by the negli- 
gence of another, the emotional distress 
suffered must flow from physical inju- 
ries the plaintiff sustained in an im- 
pact. In Sanders, a telegraph company 
was 60 hours late in delivering a mes- 
sage to the plaintiff that his wife was 
dead or dying. The plaintiff initially 
stated a simple breach of contract case, 
but added a claim for the emotional dis- 
tress, based upon his loss in assisting 
his ailing wife during her last hours. 


While the “impact 
rule” is still viable, 
public advances 
continue to make 
factual 
circumstances that 
may warrant 
exceptions to 
the rule 


by lra H. Leesfield 


Without physical impact, the court rea- 
soned that “pain of mind, and injury to 
feelings and affections” are beyond the 
reach of the courts to compensate. In 
other words, there was no way to mete 
out in hard currency what is spiritu- 
ally intangible. Id. at 448. 

The Supreme Court again addressed 
the issue of negligent infliction of emo- 
tional distress in Gilliam v. Stewart, 
291 So. 2d 593 (Fla. 1974). In Stewart, 
the plaintiff was lying in her bed when 
she heard two cars collide, and ulti- 
mately felt the impact with the side of 
her home. She immediately went out- 
side to see if anyone was hurt and let 
people come in to use her phone. Within 
15 minutes, she went back to bed with 
chest pains. This case was distinguish- 
able from Sanders, in that the plaintiff 
did suffer some discernible physical 
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injury (a cardiac arrest); however, the 
injury was not the product of any prior 
physical impact. Accordingly, the court 
denied recovery. 


The Champion Exception 

In 1985, the Supreme Court revisited 
and revised the impact rule. In Cham- 
pion v. Gray, 478 So. 2d 17 (Fla. 1985), 
a drunk driver ran off the road, killing 
Karen Champion. Tragically, her 
mother heard the impact and came to 
the scene of the accident. When she saw 
her daughter’s body on the ground, grief 
overcame her and she died of shock 
alongside her daughter. The court held 
that no physical impact from an exter- 
nal force was required where the plain- 
tiff suffered verifiable physical injuries 
(death). Without disapproving Stewart, 
the court fashioned a dichotomy be- 
tween two distinct emotional circum- 
stances. Id. at 19. The first case, as ex- 
emplified by Stewart, involves fear for 
one’s own safety. The second instance 
centered on anxiety or stress for the 
injury or death of another. The court 
specifically restricted a cause of action 
to the second category. Relying upon 
public policy, the court modified the 
impact doctrine allowing recovery for 
negligent infliction of emotional dis- 
tress without impact! Florida’s highest 
court proclaimed that a cause of action 
exists when there is: 1) a significant 
discernible physical injury, 2) when 
such injury is caused by psychic 
trauma, 3) resulting from the negligent 
injury imposed on another, 4) who, be- 
cause of his or her relationship to the 
injured party, and 5) his or her involve- 
ment in the event causing the injury, is 
foreseeably injured. 

The threshold test is: 1) whether the 
plaintiff was at the scene of the acci- 
dent as contrasted with one who is dis- 
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tanced from it; 2) whether the emo- 
tional impact flowed from the sensory 
of actual observance of the accident, 
contrasted with learning about the ac- 
cident from others after it occurred; and 
3) whether the plaintiff and the victim 
were closely related.* Because the duty 
is intimately tied with the facts, each 
claim must be evaluated on a case-by- 
case basis. 

The Fourth DCA elaborated on 
Champion in Reynolds v. State Farm 
Mut. Auto. Ins. Co., 611 So. 2d 1294 
(Fla. 4th DCA 1992), reh. denied, 623 
So. 2d 494 (Fla. 1993). In Reynolds, a 
young girl witnessed her boyfriend’s 
death in an auto collision. She suffered 
from amnesia and could not recall the 
events preceding, during, or after the 
accident. Her reaction was the suppres- 
sion of her menstrual cycle for 11 
months. This medical condition was 
found to be an insufficient physical in- 
jury under Champion. The court held 
that Reynolds’ failed to prove that she 
sustained a physical injury connected 
with her emotional distress over her 
boyfriend’s death. Even though the 
plaintiff sustained her own injuries in 
the accident, she did not meet the 
“physical injury” requirement for neg- 
ligent infliction of emotional distress 
related to her boyfriend’s death. 


A Demonstrable Physical 
Injury: Exceptions to 
the Impact Rule 

If there is a demonstrable physical 
injury, a threshold guarantee exists 
that the claim is not fraudulent. With- 
out the discernible physical injury 
which foreseeably flows from an emo- 
tional shock, the court is reluctant to 
expand the impact rule. For example, 
in Doyle v. Pillsbury Co., 476 So. 2d 
1271 (Fla. 1985), the court refused to 
expand the doctrine to cases where the 
claimant was startled by something in 
her food. In Doyle, the plaintiff’s hus- 
band showed her a can of peas with a 
large insect floating on the surface. The 
plaintiff jumped back in alarm, fell over 
a chair and suffered physical injuries. 
Foreign object cases uniformly require 
some ingestion of a portion of the “con- 
taminated” food. The ingestion require- 
ment is founded on foreseeability 
rather than the impact rule. 

Even in the face of dramatic facts, 
where the emotional scars are evident, 
Florida does not recede from requiring 
physical injury as a result of an emo- 
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tional shock. In Brown v. Cadillac, 468 
So. 2d 903 (Fla. 1985), a defectively 
designed accelerator pedal caused 
Brown to strike and kill his mother, who 
had just left the car. Even though 
Brown elicited psychiatric testimony at 
trial, the court required demonstrable 
physical as well as emotional injury. 
The court’s list of demonstrable physi- 
cal injuries included: “death, paralysis, 
muscular impairment, etc.” In compli- 
ance with Champion, the plaintiff must 
show a causal connection between the 
mental distress and the resultant 
physical injuries. Because Brown did 
not allege and prove any physical 
trauma, the court vacated his judg- 
ment. 

The dictum in Sguros v. Biscayne 
Recreation Dev. Co., 528 So. 2d 376 (Fla. 
3d DCA 1987), states what is on the 
minds of many judges, “despite our view 
that the impact rule should be abol- 
ished . . . we are nonetheless bound by 
this state’s affinity [to it].” Id. at 379. 
The court applied the impact doctrine 
and subsequently denied recovery for 
a man who died as a result of negligent 
security. Peter and Joanna Sguros lived 
aboard their sailboat, docked at the 
Dinner Key Marina. The city contracted 
with BRD to manage and secure the 
marina. One night, while the Sguros 
were asleep, they awoke to the sound 
of intruders on the deck. The intruders 
turned the engine on. When Peter at- 
tempted to turn the engine off from 
below, he suffered a fatal heart attack. 
The Third DCA refused to classify 
Peter’s apprehension resulting from the 
realization that intruders were aboard 
the ship as an “impact,” and affirmed 
the defendant’s motion for summary 
judgment. 


Ten Years Later, the 
impact Rule Is Reaffirmed 

On March 19, 1989, doctors from 
Humana Hospital misdiagnosed the 
plaintiff as HIV-positive. R.J. v. 
Humana of Florida, Inc., 652 So. 2d 360 
(Fla. 1995). For 19 months, the plain- 
tiff mistakenly lived with the pain and 
stigma that he was a carrier of the fa- 
tal virus. He alleged damages of hyper- 
tension, pain and suffering, mental 
anguish, loss of capacity for the enjoy- 
ment of life, etc. In his claim for negli- 
gent infliction of emotional distress, 
plaintiff’s attempts to advance negli- 
gent HIV diagnosis as an exception to 
the impact rule were rejected. The rea- 
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sons: 1) increasing cost of medical care 
to the public in allowing compensation 
without actual physical injury, and 2) 
allowing the exception would necessar- 
ily warrant claims for emotional dis- 
tress for any misdiagnosis from negli- 
gent medical testing. The Florida 
Supreme Court did carve out an excep- 
tion for plaintiffs affected beyond the 
ordinary testing, taking of blood, or 
touching of a patient by a doctor. If a 
plaintiff can establish that the misdi- 
agnosis led to invasive medical treat- 
ment or prescriptions of harmful medi- 
cation, and that he or she suffered as a 
result, the plaintiff meets the require- 
ments of the impact rule and may re- 
cover. Conclusively, the plaintiff cannot 
recover without a showing of some 
physical injury as a result of the misdi- 
agnosis. 

Similarly, in Gonzalez v. Metropoli- 
tan Dade Cty. Health Trust, 651 So. 2d 
673 (Fla.1995), the court gave no relief 
for the emotional distress that accom- 
panies the negligent handling of a 
corpse, absent physical injury to the 
cdecedent’s survivors or the funeral 
home’s willful or wanton misconduct. 
The adjectives “willful” and “wanton” 
underlie actions for intentional inflic- 
tion of emotional distress usually re- 
served for the most bizarre of funeral 
liability cases. In one such case, the 
embalmer removed the corpse of a five- 
year-old without his parent’s permis- 
sion, embalmed the body, and held it 
as security for the payment of an ex- 
cessive fee.® 


Champion's Expansion 
Most recently, in Zell v. Meek, 665 So. 
2d 1048 (Fla. 1995), the court reaf- 
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firmed its position requiring a discern- 
ible “physical injury.” However, it wid- 
ened the proximity requirement by 
holding that the interval of time be- 
tween the psychic trauma and its physi- 
cal manifestations is but one factor in 
proving causation. A wide gap of time 
is not necessarily dispositive. The court 
did not invoke an arbitrary time line 
beyond which claims for negligent in- 
fliction of emotional distress are barred. 
The Meek family was literally shat- 
tered by an explosion in their apart- 
ment. The decedent’s daughter heard 
the explosion, which shattered windows 
and light fixtures in the apartment. 
Pieces of the light fixture in the kitchen 
landed on Meek and her mother. When 
daughter Meek made it through the 
smoke to the front door, she saw her 
father lying there, scorched and dying. 

She could not stop reliving the event, 
suffering from short-term memory 
losses, and bad dreams. These symp- 
toms alone would not sustain an action. 
However, physical manifestations be- 
gan later on with insomnia coupled 
with depression. Significantly, nine 
months after the bombing, plaintiff felt 
pain below her rib cage that spread to 
her chest and lower joints. Eventually 
she was unable to swallow. Her esopha- 
gus blocked and she experienced diffi- 
culty breathing. Here, the court ex- 
panded the time and limits on the class 
of claimants that could recover. In 
Champion, they imposed a rigid tem- 
poral proximity requirement to ensure 
that the claimant’s physical trauma 
was a direct result of the psychic 
trauma. The Meek court recognized that 
if initial physical symptoms continue 
to worsen with time, the specter of 
fraudulent claims is decreased. 

The Meek decision also relaxed the 
temporal element and holding that 
proximity to the accident in time and 
space does not necessarily require the 
direct and immediate sight or hearing 
at the scene of the accident. Instead, a 
claimant can recover where there is a 
direct perception of some of the events 
making up the entire accident, includ- 
ing the immediate aftermath of the ac- 
cident.’ 

The court again outlined the ele- 
ments required to allege negligent in- 
fliction of emotional distress: 1) the 
plaintiff must suffer a physical injury; 
2) the plaintiff’s physical injury must 
be caused by the psychological trauma; 
3) the plaintiff must be involved in 
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some way in the event which caused the 
negligent injury to another; and 4) the 
person must have a close personal re- 
lationship to the directly injured per- 
son.® Id. ai 1053. 


Other Exceptions 

Generally, the impact doctrine is in- 
applicable to recognized torts in which 
damages are predominantly emotional, 
such as defamation or invasion of pri- 
vacy. The Supreme Court’s exceptions 
to the impact rule grow from various 
public policy concerns. For example, in 
wrongful birth cases, the court does not 
require physical injury to the claimant. 
Kush v. Lloyd, 616 So. 2d 415 (Fla. 
1992). In that case, the plaintiff’s pe- 
diatrician advised her during her preg- 
nancy that there were no genetic ab- 
normalities in the fetus. The child was 
born deformed, and this same doctor 
informed the plaintiffs that the defor- 
mity was an accident of nature, not a 
genetic defect, and that she and her 
husband could have another child with- 
out adverse consequences. Seven years 
later, the plaintiff gave birth to a sec- 
ond son, who had the same deformities 
as the first. Tests revealed that both 
inherited the defect from their mother. 
Plaintiffs brought suit and recovered 
for their mental anguish as a natural 
consequence of the tort of wrongful 
birth. Interestingly, the court came to 
its decision comparing the pediatri- 
cian’s negligence with a newspaper’s 
negligence in printing a defamatory 
article. They opined that emotional in- 
jury is more likely to occur when a neg- 
ligent doctor leads parents to give birth 
to an impaired child than if someone 
lies about that parent in the local pa- 
per. While one tort can be remedied by 
a retraction in the next edition, the 
other is irreversible. Jd. at 422. 

The same public policy arguments 
paved the way in Tanner v. Hartog, 
M.D., 1996 WL 346936 (Fla. 2d DCA 
1996), where a father claimed that the 
negligent stillbirth® of his child should 
be recognized as a separate cause of 
action because the only damage sus- 
tained is emotional. The lower court 
recognized the parent’s injury as “pre- 
dictable” as the parents eagerly ex- 
pected their first child. Nevertheless, 
the Second District certified the follow- 
ing question to the Florida Supreme 
Court: “Does the law of this state sup- 
port a cause of action for emotional 
damages of an expectant father and 


mother resulting from a stillbirth 
caused by the negligent act of another?” 


Conclusion 

As the certified question suggests, 
the boundaries of negligent infliction of 
emotional distress are still being de- 
cided. While the “impact rule” is still 
viable, public advances continue to 
make factual circumstances that may 
warrant exceptions to the rule. Courts 
continue to weigh the legal and social 
consequences of each case, ever protec- 
tive of the slightest hint of fraud. 

A strong public policy for recovery is 
made in National Car Rental Systems, 
Inc. v. Bostic, 423 So. 2d 915 (Fla. 3d 
DCA 1982), petition for rev. denied, 436 
So. 2d 97 (Fla. 1983). In Bostic, not only 
were the son and mother involved in 
the same accident, but the son regained 
consciousness before help could arrive 
and actually witnessed his mother’s 
death while he lay helpless and unable 
to respond. Judge Pearson wrote that 
he was able to avoid the strictures of 
the impact rule which otherwise would 
have prevented Bostic from recovering 
damages for his emotional scars of wit- 
nessing his mother’s death. Instead, the 
court noted that Bostic’s emotional in- 
juries were themselves derived from his 
own physical injury which, in turn, ren- 
dered him unable to respond to his 
mother’s cries for help. Notably, the 
courts will search for the “impact” and 
define it as justice requires. UO 
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5 The court in Reynolds v. State Farm Mut. 
Auto. Ins. Co., 611 So. 2d 1294 (Fla. 4th 
D.C.A. 1992), reh.. denied, 623 So. 2d 494 
(Fla. 1993), understood that Champion re- 
quired a “familial relationship” between the 
plaintiff and the victim. Where no legal re- 
lationship existed, emotional distress could 
not be maintained. Since Reynolds was 
merely dating the victim, regardless of their 
“especially close emotional attachment,” the 
court would not permit recovery. Id. at 1297. 

8 See Kirksey v. Jernigan, 45 So. 2d 188 
(Fla. 1950). 

7 The court inadvertently outlined the 
outer limits of negligent infliction of emo- 
tional distress, when discussing the English 


case of McLoughlin v. O’Brian, 2 All E.R. 
298 (1982). In O’Brian, the plaintiff’s hus- 
band and three children were involved in a 
car accident due to the defendant’s negli- 
gence. The plaintiff only heard about the 
accident one hour after it occurred. She was 
driven to the hospital and told her daugh- 
ter died. She heard and saw her other 
daughter crying, her face cut and covered 
with oil and dirt. As she went down the cor- 
ridor, she saw her husband in a state of de- 
spair, and was taken to see her son who she 
heard screaming with pain. After appear- 
ing to recognize his mother, her son lapsed 
into unconsciousness. In awarding the 
mother damages for her psychic injury, the 
English courts argued that if she had found 
her family by the roadside, there would have 
been no question as to her entitlement; so 
she should likewise be able to recover when, 
acting in accordance with normal and irre- 
sistible human instinct, she goes to where 
her family can be found. 

8 Contra, supra note 2. 

° See also Crenshaw v. Sarasota Cty. Pub. 
Hosp. Bd., 466 So. 2d 427 (Fla. 2d D.C.A. 
1985) (no cause of action for mother whose 
stillborn baby was inadvertently placed with 
the hospital’s laundry and mutilated due to 
the absence of physical impact upon the 
mother). 
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REAL PROPERTY, PROBATE AND TRUST LAW 


Real Estate Brokerage and Agency: 
Florida Contemplates Change 


n recent years there have been 
few, if any, subjects in the area 
of real estate brokerage that 
have been as controversial as 
agency relationships between brokers, 
their clients, and the public. Consider 
the following facts that have occurred 
in Florida: 
¢ In 1994 (after many years of relative 
tranquillity in the area) the Florida 
Legislature enacted substantial and 
substantive changes in the area of bro- 
kerage and agency; 
¢ On February 20, 1995, Administra- 
tive Rules implementing these changes 
were promulgated by the Florida Real 
Estate Commission; 
¢ In its spring 1995 session, the legis- 
lature passed a new bill which made 
sweeping changes to the law it enacted 
the previous year, 1994. This bill, how- 
ever, was vetoed by the Governor; 
¢ In 1996, companion bills were intro- 
duced in both the Florida House and 
Senate that contemplated still further 
changes to agency and brokerage, but 
both died without passage on the last 
day of the session (one in the Senate 
Ways and Means Committee, and the 
other on the House calendar); 
¢ During the summer of 1996, an 
“Agency Work Group” comprised of rep- 
resentatives of the Florida Department 
of Business and Professional Regula- 
tion, the Florida Association of Real- 
tors, and the Florida Real Estate Com- 
mission conducted a series of meetings 
and produced a new “agency” bill for 
possible introduction in the 1997 ses- 
sion of the legislature. 

Florida is not alone in the brokerage/ 
agency furor—many other states have 
recently made changes or are consider- 
ing changes. Accordingly, attorneys 
who represent brokers, conduct real 
estate closings, issue title insurance, 
counsel either buyers or sellers, or are 


When real estate 
brokerage and 
agency are 
mentioned, change is 
the order of the day 
.... Every Florida 
legislative session 
since 1994 has seen 
action on this subject 
and 1997 promises to 
be no different 


by H. Glenn Boggs 


otherwise engaged in either real estate 
or general practice are well advised to 
become familiar with these issues. 


Background 

The logical place to begin an exami- 
nation of these matters is to recall the 
general state of affairs in brokerage and 
agency as it quietly existed in Florida 
for many years prior to 1994. During 
those simpler times, a typical real es- 
tate transaction would begin when an 
owner (after deciding to sell) contacted 
a broker who in turn signed the seller 
to a listing agreement. The normal le- 
gal consequence of this agreement was 
to make the broker an agent of the 
seller. The seller was then the broker’s 
principal and consequently was owed a 
fiduciary duty by the broker (and all the 
salespersons in the broker’s office). In 
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normal circumstances, if the broker (or 
his or her salesperson) produced a 
buyer for the property, the buyer was 
not the principal and was not owed a 
fiduciary duty. Under Florida case law, 
however, the buyer was owed a duty of 
candor, honesty, and fairness.? 

The situation became slightly more 
complex, but not unduly so, if the list- 
ing broker participated in a multiple 
listing service. In this situation, the 
likely result was that another, differ- 
ent broker would produce the buyer for 
the transaction. If so, how did this new 
broker (for clarity, called the “selling 
broker”) fit into the agency relation- 
ship? 

The usual and typical result was that 
the “selling broker” was deemed to be 
a “sub-agent” of the listing broker and 
also had the seller for a principal. This 
meant that the selling broker (and the 
salespersons in his or her office) also 
owed a fiduciary duty to the seller and 
a duty of candor, honesty, and fairness 
to the buyer. Obviously this situation 
was usually quite satisfactory for sell- 
ers, but contained the ingredients to 
produce problems for buyers. 

There was often a considerable 
amount of confusion in the public mind 
about who each broker represented in 
a typical transaction.* Also, several law- 
suits received considerable publicity in 
which dissatisfied parties sued brokers 
alleging that the broker had allowed an 
“undisclosed dual agency” to arise, cre- 
ating a fiduciary duty to both buyer and 
seller. Some courts added new duties 
benefiting buyers to the existing duties 
of seller’s brokers, creating new poten- 
tial liability where none had existed 
before.® 

Perhaps as a consequence of all this, 
in the early 1990s, the influential Na- 
tional Association of Realtors (NAR) 
weighed in with two nationwide study 
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task force reports on agency. The first 
one, released in 1992 was the Presiden- 
tial Advisory Group Report on Agency. 
The second, which came out in 1993, 
was the Report of the Presidential Ad- 
visory Group (PAG) on the Facilitator / 
Non-Agency Concept. 

According to the language of the first 
report, it was formed to “conduct an in- 
depth study of alternate agency rela- 
tionships, identify any impediments 
and recommend structural and policy 
changes to remove these impediments 
where appropriate.” The study group 
developed six recommendations, which 
are reproduced in the notes.® 

The second NAR report (on facilita- 
tor/nonagency) was released the follow- 
ing year, 1993. It did not endorse the 
facilitator (middleman or intermediary) 
concept. Its first recommendation 
stated, “N.A.R. should not further de- 
velop or promote the pure non-agency 
facilitator concept. It is not the intent 
of N.A.R. to characterize the facilitator 
concept as unprofessional.” Neverthe- 
less, the report did develop proposals 
for state-by-state legislative action. 
This proposed legislative framework 
contained nine elements as suggestions 
for the states.’ A review of the N.A.R.’s 
recommendations in both its 1992 re- 
port and its 1993 report become ex- 
tremely interesting when the actions of 
the Florida Legislature in 1994, 1995, 
and 1996 are considered because much 
of the material advocated by NAR found 
favor there. 


Florida Law in 1994 

The relative tranquillity of brokerage 
and agency law in Florida was dissolved 
by the 1994 state legislature. First, the 
lawmakers defined the terms “single 
agent” and “fiduciary” in the statutes, 
but these two definitions broke little, 
if any, new ground and mainly added 
clarity and stability to the existing law. 
They said: 
“Fiduciary” means a broker in a relation- 
ship of trust and confidence between that 
broker as agent and the seller or buyer as 
principal. The duties of the broker as a fi- 
duciary are loyalty, confidentiality, obedi- 
ence, full disclosure, and accounting and the 
duty to use skill, care, and diligence. 


and 
“Single agent” means a broker who repre- 


sents, as a fiduciary, either the buyer or 
seller but not both in the same transaction. 


FS. §475.01(i) and (1). 
Then, with a burst of creative energy, 


the legislature created two entirely new 
types of brokerage relationships: the 
“disclosed dual agent” and the “trans- 
action broker.” These were defined as 
follows: 


“Disclosed dual agent” means a broker who 
works as an agent for both the buyer and 
seller. The broker must obtain the informed 
consent in writing of all parties to the trans- 
action to be a disclosed dual agent. The dis- 
closed dual agent has all the duties of a fi- 
duciary except full disclosure between the 
buyer and seller. 


and 


“Transaction broker” means a broker who 
facilitates a brokerage transaction between 
a buyer and a seller. The transaction bro- 
ker does not affirmatively represent either 
the buyer or seller as an agent, and no fidu- 
ciary duties exist except for the duty of ac- 
counting and the duty to use skill, care, and 
diligence. However, the transaction broker 
shall treat the buyer and seller with hon- 
esty and fairness and shall disclose all 
known facts materially affecting the value 
of the property in residential transactions 
to both the buyer and seller. The broker’s 
role as a transaction broker must be fully 
disclosed in writing to the buyer and seller. 


FS. §475.01(j) and (k). 

Anyone reviewing the 1994 statute 
can easily pick up the legislative policy 
that consumers of brokerage services 
should be fully informed about the ex- 
istence and nature of the four statutory 
brokerage relationships available, 
namely: 1) Single agent for seller, 2) 
single agent for buyer, 3) disclosed dual 
agent, and 4) transaction broker. 

The legislature also made specific 
provisions for the timing of either the 
disclosure, or the selection, of a broker- 
age relationship, as the case may be, 
for real estate licensees and the public. 
The Real Estate Commission was in- 
structed to create standard forms to 


Legislative Action in 1995 

During the 1995 session, the legisla- 
ture passed House Bill 272—a very long 
bill dealing with a wide variety of mat- 
ters addressed by the Florida Depart- 
ment of Business and Professional 
Regulation. Although the bill passed 
both House and Senate, it was vetoed 
by the Governor on June 16, 1995, and 
thus never became law. According to the 
Governor’s veto message, he objected to 
certain provisions of the bill relating to 
the statewide minimum building code 
and certification of contractors—not the 
parts of the bill that addressed real es- 
tate brokerage.* Only a small portion 
of this large bill focused on real estate 
brokerage matters. Even though the 
bill did not become law, the interesting 
point is that a sufficient consensus ex- 
isted to get substantial changes to bro- 
kerage representation through the leg- 
islature in 1995. This was true in spite 
of the fact that the area had been 
greatly modified just the previous year. 

What the legislature would have 
done in brokerage representation in 
1995, but for the veto, can be summa- 
rized (in general terms) as follows: 

1) Transaction brokers could keep a 
buyer’s or seller’s identity confidential; 

2) The time of “first substantive con- 
tact,” which in turn triggers certain dis- 
closure and notice requirements, was 
redefined; 

3) The method and manner by which 
a “disclosed dual agency” may be cre- 
ated was changed; 

4) A series of disclaimers specified 
various duties and obligations that dis- 
closed dual agents did not have; 

5) A specific list of obligations and 
responsibilities for transaction brokers 
was provided, along with a list of du- 


implement these requirements and ac-~~ties and obligations that transactions 


cording to the statute: 


The forms provided for in this rule shall be 
written in plain language and shall provide 
to the buyer or seller or both, as appropri- 
ate, an explanation of the agency relation- 
ships and shall offer the buyer or seller or 
both the explicit right to choose or refuse 
among these agency relationships. 


FS. §$475.25(q)(3). 


The new statutory requirements be- 
came effective on October 1, 1994, and 
the Real Estate Commission promul- 
gated the implementing administrative 
rules in due course in February 1995 
(the two applicable rules are 61J2- 
10.036 Agency Disclosure and 61J2- 
10.037 Transaction Broker Notice). 
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brokers did not have; 

6) A specific list of single agent re- 
quirements was adopted—it was bro- 
ken down into two parts, one for seller’s 
agents and the other for buyer’s agents; 

7) Single agents received statutory 
protection from some forms of potential 
liability that had threatened them; for 
example, a seller’s agent: 


Shall also have the duty to a buyer to treat 
all prospective buyers honestly and may not 
knowingly give false information and shall 
disclose in a timely manner to a prospec- 
tive buyer all known material facts pertain- 
ing to the condition of a residential prop- 
erty. A real estate broker is not liable to a 
buyer for providing false information to the 
buyer if the false information was provided 


|_| 

ie 


to the real estate broker by the seller-client 
and the real estate broker did not know that 
the information was false. 


Has no duty to conduct an independent in- 
spection of or discover latent defects in the 
property. Nothing in this section limits the 
obligation of a buyer to inspect the physical 
condition of the property. A cause of action 
may not arise on behalf of any person 
against a real estate broker for revealing 
information in compliance with this chap- 
ter. 


(House Bill 2721, 1995 Legislature, p. 
79, 2nd Engrossed) 
Also, the legislature said: 

A real estate broker who represents either 
a buyer or a seller has no duty to disclose 
any fact or suspicion concerning the prop- 
erty, including, but not limited to, any fact 
or suspicion that the property was, or was 
at any time suspected to have been, the site 
of a homicide or other felony or a suicide, 
which if known by a party might cause that 
party to suffer adverse psychological effects. 
Such fact or suspicion is not a material fact 
that must be disclosed in a real estate trans- 
action. No cause of action shall arise against 
an owner of real estate or a real estate lic- 
ensee for the failure to disclose such fact or 
suspicion to the transferee. 


(House Bill 2721, 1995 Legislature, p. 
81, 2nd Engrossed) 

8) The common law of agency was ab- 
rogated; 

9) Disclosure requirements were 
specified and certain ministerial acts, 
if engaged in, were deemed not to be 
violations; and 

10) Licensees remained under an ob- 
ligation to use “reasonable skill, care, 
and diligence while performing” their 
duties. 


Proposals for 1996 

As a result of the Governor’s veto, leg- 
islative efforts in the area of brokerage 
and agency in 1995 came to naught, and 
advocates of change turned their atten- 
tion to the 1996 legislative session. 
Companion bills on brokerage relation- 
ships were introduced that became 
Committee Substitute for Senate Bill 
502 and Committee Substitute for 
House Bill 649. Although most of the 
provisions of the 1996 legislation were 
the same as (or at least substantially 
similar to) the bill that passed the pre- 
vious year, there were certain impor- 
tant changes. For example, the 1996 
version included a new section entitled, 
“Presumption of transaction broker re- 
lationship; legislative findings and in- 
tent.” The idea here was to set up a bro- 
kerage relationship default 
provision—that is unless another bro- 


First and foremost, 
the working group 
proposal eliminated 
the disclosed dual 
agency concept that 
was placed in the 
statute books by the 
1994 legislative 
enactments 


kerage relationship was specifically es- 
tablished “pursuant to a written agree- 
ment,” then it would be “presumed” 
that the licensee was acting as a trans- 
action broker.® 

Perhaps to the surprise of many, the 
1996 bills on real estate brokerage re- 
lationships and agency did not pass 
through either the Senate or the House. 
If particular lawmakers had objections 
to any parts of the 1996 package that 
were different from the 1995 version 
(for example the transaction brokerage 
presumption) it would seem that an 
amendment deleting or modifying the 
objectionable provision would have suf- 
ficed. Nevertheless, since the 1996 leg- 
islation died without passage, the law 
of real estate brokerage relationships 
and agency remained as the legislature 
enacted it in 1994. 


initiatives for 1997 

Shortly after the 1996 Legislature 
adjourned in May, an interesting devel- 
opment occurred. Representatives from 
several different entities formed a 
working group and began to meet dur- 
ing the summer of 1996 to discuss real 
estate brokerage and agency. According 
to the minutes of the group’s first meet- 
ing on June 10, 1996, the three parties 
to the discussions were the Florida 
Department of Business and Profes- 
sional Regulation, the Florida Real 
Estate Commission, and the Florida 
Association of Realtors. A series of 
meetings were scheduled in Orlando 
from June to September, 1996, for the 
Agency Work Group to discuss the is- 
sues and consider draft language. The 
minutes of the June 10, 1996, meeting 
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stated: 


While these discussions will be open to the 
public, the participation will be limited to 
the representatives of the three parties. The 
public can discuss their views with any rep- 
resentative of the parties during any breaks 
in the discussion. 


The goal of these meetings is to try to reach 
consensus on various issues in the broad 
context of what is commonly referred to as 
“agency.” The final product of these meet- 
ings will be presented for discussion by 
FREC on September 18, 1996, and FAR on 
September 18-20, 1996. If these discussions 
recommend legislative changes, they will be 
presented for consideration by the 1997 
Legislature.'° 


In due course and after a very con- 
siderable amount of work, the Agency 
Work Group submitted a document la- 
beled “Draft 6” to both the Florida Real 
Estate Commission and the Florida 
Association of Realtors. The proposal 
contained several provisions that, if 
enacted into law, will make significant 
changes to the existing order in broker- 
age representation and agency. 

First and foremost, the working 
group proposal eliminated the disclosed 
dual agency concept that was placed in 
the statute books by the 1994 legisla- 
tive enactments. Obviously, any undis- 
closed dual agency remains unautho- 
rized, just as before, so dual agency in 
either form would appear to be im- 
proper under the proposal. The pro- 
posal states, “A real estate licensee 
shall not be allowed to operate as a dis- 
closed or nondisclosed dual agent. For 
purposes of this section, the term ‘dual 
agent’ means a broker who represents 
as a fiduciary both the prospective 
buyer and the prospective seller in a 
real estate transaction.” 

The proposal would also make sub- 
stantial changes to the disclosure re- 
quirements placed on licensees. Disclo- 
sure of brokerage relationships would 
be limited only to residential sales 
transactions (as specifically defined) so 
that the number of occasions where dis- 
closure is required would be reduced. 

The transaction brokerage concept is 
retained under the proposal and the 
duties of a transaction broker are care- 
fully spelled out. The single agency con- 
cept (representing either the buyer or 
the seller) is also a part of the proposal 
and a single agent’s duties are defined 
in the proposal. Finally, the proposal 
contains prototype forms that licensees 
would use for accomplishing the re- 
quired disclosures. 
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The agency work group proposal was 
presented to the Florida Real Estate 
Commission on September 17, 1996, for 
review. The commission voted to ap- 
prove the proposal contingent upon its 
adoption by the Florida Association of 
Realtors without any further changes. 
The FAR then reviewed the proposal 
and gave its approval to the proposed 
language on September 21, 1996." 

Presumably the legislature will now 
receive its fourth substantive proposal 
for change in brokerage and agency in 
as many years. Whether the proposal 
now approved by FREC and FAR will 
be considered in the 1997 session; and 
if so, whether it will be passed without 
amendments; and if so, whether it 
would then be vetoed by the Governor, 
all remain questions to be answered in 
the future. 

Perhaps the most important aspect 
of the 1997 FREC/FAR proposal is the 
suggested repeal of the disclosed dual 
agency brokerage relationship. Dual 
agency, even when consented to by the 
parties, has always contained a certain 
amount of risk for the licensee. It is 
inherently difficult to serve two parties 
simultaneously when they have numer- 
ous and frequently arising adverse in- 
terests. Generally, sellers want high 
prices and buyers want low, each usu- 
ally wants to minimize closing costs, 
and each prefers to arrange financing 
terms to their own liking. Both licens- 
ees and the parties will probably be 
better off without the disclosed dual 
agency relationship—especially since 
the simpler and less risky concept of 
transaction brokerage remains avail- 
able as an alternative. 


Conclusion 

When the subject of real estate bro- 
kerage and agency is mentioned, 
change—even rapid change—is the or- 
der of the day. Every Florida legislative 
session since 1994 has seen action on 
this subject and 1997 promises to be no 
different. Since both the regulatory 
body (FREC) and an important trade 
group (FAR) have agreed on proposed 
legislation, interested parties can rea- 
sonably expect legislative action in the 
area and should prepare to participate 
in the process according to their own 
interests. 


1 See NATIONAL ASSOCIATION OF REALTORS, 
State AGENcy Matrix (Legislative/Regulatory 
Activity) (issued periodicaily). 

2 Zichlin v. Dill, 157 Fla. 96, 25 So. 2d 4 


(1946). 

3 Fep. TRADE CoMMISSION REp., THE PRESI- 
DENTIAL REAL EsTaTE BROKERAGE INDUSTRY 
(1983). 

4 ApvIsE & CouNSsEL (official publication of 
the National Association of Counselors) 
(summer 1992). 

5 Faston v. Strassburger, 152 Cal. App. 3d 
90, 199 Cal. Rptr. 383 (Cal. Ct. App. 3d 
1984). 

6 The six recommendations from the re- 
port were: 

1) NAR’s multiple listing policy shall be 
modified to delete the mandatory offer of 
subagency and make offers of subagency 
optional. Participants submitting listings to 
the MLS must, however, offer cooperation 
to other MLS participants in the form of 
subagency or cooperation with buyer agents 
or both. All offers of subagency or coopera- 
tion made through an MLS must include an 
offer of compensation. 

2) NAR shall encourage state associa- 
tions to achieve through legislation or regu- 
lation state-mandated agency disclosure 
which requires that all licensees provide 
timely, meaningful, written disclosure to 
consumers of all possible types of agency re- 
lationships (i.e., buyer agency, seller agency, 
disclosed dual agency, not types of listing 
agreements) available under state law and 
the most significant implications of choos- 
ing one type over another. This type of dis- 
closure would permit consumers to make 
informed choices. 

3) NAR’s policies shall be modified within 
one year to eliminate the emphasis on list- 
ing brokers and subagents and to remove 
any barriers to practice of alternative 
agency relationships. 

4) NAR shall encourage real estate firms 
to have a written company policy address- 
ing agency relationships. 

5) NAR shall emphasize the importance 
of education and training for all real estate 
licensees on the topic of agency and imple- 
ment programs to accomplish this goal. 
State regulatory bodies that require 
prelicensing courses and core continuing 
education programs for licensees are encour- 
aged to make agency programs part of the 
core requirement. 

6) NAR should use and encourage the 
use of the terms and definitions set forth in 
the glossary uniformly throughout NAR’s 
policies, programs, and products. 

7 The following elements are recom- 
mended for a legislative framework: 

1) The legislation should include well- 
defined duties for each type of brokerage re- 
lationship. 

2) The legislation should clarify the com- 
mon law of agency as applied to real estate 
brokerage relationships by creating a statu- 
tory agency relationship and by creating a 
presumption that the relationship is one of 
statutory agency unless the licensee and the 
client enter into an agreement specifically 
providing for a different type of representa- 
tion. 

3) The legislation should contain clear 
guidance on disclosed dual agency. 

4) The legislation should provide for the 
ability on the part of the broker in an in- 
company transaction to designate an indi- 
vidual licensee within the broker’s company 


to represent the seller, and to designate 
another individual licensee within the com- 
pany to represent the buyer, without creat- 
ing a dual agency relationship. 

5) The legislation should eliminate or 
modify the consumer’s vicarious liability for 
the acts of the licensee. 

6) The legislature (or the state’s real es- 
tate commission) should promulgate agency 
disclosure forms and rules for meaningful, 
timely, and mandatory written disclosure. 

7) The legislation should specify how bro- 
kerage relationships end and describe the 
licensee’s duties upon the termination of a 
client relationship. 

8) The legislation should address the 
licensee’s disclosure duties with respect to 
property condition and address broker liabil- 
ity issues. 

9) The legislation specifically should 
state that it abrogates the common law as 
applied to real estate brokerage relation- 
ships. (at pp. 1 and 2) 

8 Letter dated June 16, 1995, from Gover- 
nor Lawton Chiles to Fla. Sec. of State 
Sandra B. Mortham. 

® Section 2 of both CS for SB 502 and CS/ 
HB 649 introduced in the 1996 Fla. Legis- 
lature. 

10 Meeting Summary, Agency Work Group, 
June 10, 1996. 

" Telephone calls from the author to ap- 
propriate representatives of the parties on 
September 19 and 24, 1996. 
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FAMILY LAW 


Supervised Visitation Programs in Florida: 
A Cause for Optimism, a Call for Caution 


t’s a familiar dilemma to fam- 

ily lawyers and judges: how to 

facilitate visitation between 

children and noncustodial par- 
ents in volatile family court cases 
amidst allegations of domestic violence, 
threats of abduction, and drug or alco- 
hol abuse. Courts and parents often fear 
that visitation will provide a violent 
parent opportunities to escalate the vio- 
lence.! In addition, research confirms 
the intuitive conclusion that children 
suffer when contact with both parents 
places them in the middle of severe, 
ongoing conflict, or when it exposes 
them to the threat of harm.” 

For years, most courts in Florida 
asked the parties to find a “neutral 
third party” to supervise the visita- 
tion—a daunting task for many fami- 
lies, given the commitment of time and 
energy required by this supervisor. 
Even if a friend or family member 
agrees to supervise visitation, as one 
report reveals, the volunteer may be 
vulnerable to the noncustodial parent’s 
demands and threats, rendering the 
supervision ineffective.* 

The rapid development of supervised 
visitation centers through grassroots 
efforts around the state has given 
judges and family lawyers new options 
in these and similarly difficult cases— 
cases involving allegations that a cus- 
todial parent is attempting to damage 
the relationship between the noncus- 
todial parent and the child, cases in 
which the child refuses to visit the non- 
custodial parent, and cases in which 
there have been long interruptions in 
the contact between the child and the 
custodial parent. The Florida Legisla- 
ture has recognized and responded to 
the need by creating new opportunities 
for the establishment of several more 
centers.* But lawyers should be aware 


Supervised 
visitation can be a 
great help for 
families in crisis 
and a useful tool 
for the courts if 
used properly 


by Karen Oehme 


of the complex issues and stringent 
policies involved in order to assist their 
clients with proper use of the centers. 
Such awareness is essential to main- 
taining the safety standards of these 
important resources. In addition, attor- 
neys should realize that institutional 
supervised visitation is not a long-term 
solution in most family court cases, and 
that the programs should not be 
thought of as a substitute for address- 
ing the underlying problems that re- 
sulted in the need for supervised visi- 
tation in the first place. 


Existing Programs in Florida 
The First Report of the Governor’s 
Task Force on Domestic Violence’ rec- 
ommended that the State of Florida 
should provide funding to establish and 
certify model supervised visitation cen- 
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ters.® As this article goes to press, there 
are 15 collaborative programs that pro- 
vide supervised visitation in Florida. 
Some of these programs, like the ones 
in the 10th and 17th judicial circuits, 
were initially designed to provide su- 
pervision for families in juvenile court 
cases, and were expanded to provide 
services for parents involved in civil 
family court cases. Other programs, like 
the ones in the 15th and Second cir- 
cuits, were developed specifically for 
family court cases, and are now plan- 
ning to expand their services into the 
dependency court arena. Several pro- 
grams offer monitored exchange ser- 
vices which provide supervisors to over- 
see the transfer of a child from the 
custodial parent to the noncustodial 
parent at the start of the visitation pe- 
riod and the return of the child to the 
custodial parent at the end of the visi- 
tation period. The differences among 
the programs with respect to the 
amounts and sources of funding and the 
availability of services are great. Ev- 
ery existing center, however, accepts 
referrals of cases from the local court 
system. Each center is innovative in its 
own right—many were developed with 
input from local family lawyers. All re- 
port overwhelming support from the 
local judiciary, and each maximizes the 
resources of its particular community. 


First Judicial Circuit 

Opened in May 1996, the Family Visi- 
tation Center operates as a division of 
the Children’s Home Society (CHS), 
Western Division, in Pensacola. With 
one paid staff member, the center oper- 
ates Tuesdays through Saturdays, and 
trained volunteers provide supervision. 
Family court and juvenile dependency 
cases are accepted, and visitations are 
limited to 90 minutes. The court can 
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order several visitations in one week. 
A local physician leases the office build- 
ing where the visitations take place to 
the program for $1 per year. There are 
television monitors at the center, but 
no other security. The program received 
a grant from the Department of Chil- 
dren and Family Services, and private 
funding from the local Junior League 
for start-up costs. An advisory board of 
family lawyers, guardian ad litem rep- 
resentatives, ministers, and circuit 
court representatives provides advice 
and assistance to the program. 


Second Judicial Circuit 

The Family Visitation Program of 
Tallahassee opened in 1995, and serves 
families every other Saturday at a lo- 
cal elementary school. Supervision is 
provided by graduate students in the 
Florida State University School of So- 
cial Work, who receive course credit for 
their supervision services and atten- 
dance at training sessions. The Guard- 
ian Ad Litem Program of the circuit is 
an integral part of the center, working 
with the school of social work to develop 
policies and administer the program. 
The Leon County Sheriff’s Department 
provides a uniformed deputy during all 
visitation at no cost to the program, and 
each family pays $10 to Leon County 
(the specific allocation of costs between 
parents is determined by the referring 
judge) for each visit. The Board of 
County Commissioners provides a 
small budget to pay supervisors during 
university holidays. 


Fourth Judicial Circuit 

The oldest and largest visitation cen- 
ter is in Jacksonville. The Family Visi- 
tation Center, Inc., operating at two 
locations, is a not-for-profit corporation 
with an annual budget of $233,000 and 
eight paid staff members.’ 

The majority of cases at the center 
involve foster care and dependency is- 
sues. The program began to accept fam- 
ily cases in 1995, and hired a part-time 
staff member to coordinate the caseload 
in January 1996. There is a sliding fee 
scale for family cases only. Volunteers 
(most from the Junior League) receive 
three hours of training and staff ap- 
proximately 40 percent of the visita- 
tions. Security consists of audio-visual 
television monitors in each visitation 
room, hand-held metal detectors and 
breathalyzers, and panic buttons linkea 


to the Jacksonville Police Department. 
One of the most inventive aspects of the 
program is that the two buildings used 
by the program are owned by a local 
church and a church-affiliated organi- 
zation which lease the buildings to the 
program for $1 a year. 


Fifth Judicial Circuit 

The Family Visitation Center of 
Ocala opened in May 1994. The major- 
ity of families supervised by the pro- 
gram are from the foster care and de- 
pendency system. Some family cases 
are accepted when domestic violence or 
threats of parental kidnapping are al- 
leged. Funding sources include the Jun- 
ior League, United Way, CHS, and the 
Department of Children and Family 
Services. Security consists of an alarm 
system linked to the Ocala Police De- 
partment. Two paid staff members train 
volunteers from the police department, 
Junior League, local hospitals, and a 
community college. 


Sixth Judicial Circuit 

The Visitation Center opened in the 
fall of 1996, and has received Juvenile 
Welfare Board and Florida Coalition 
Against Domestic Violence funding to 
begin accepting family court cases. Us- 
ing a large area day care and play- 
ground, the center operates Fridays 
through Sundays, with a law enforce- 
ment officer present. A community ad- 
visory board, staffed with local judges, 
attorneys, and members of local child- 
welfare agencies, assisted the program 
in obtaining over $20,000 in grants. 

The visits vary in length, monitored 
exchanges are offered, and the program 
hopes to offer parenting classes and 
other skills training on-site. There are 
seven paid staff members (one full- 
time, six part-time), and community 
member volunteers receive 30 hours of 
training before they supervise visits. 


Seventh Judicial Circuit 

The Junior League of Daytona Beach 
has created a task force to establish a 
visitation center in 1997. No opening 
date has been announced. 


Ninth Judicial Circuit 

The Family Support Center will open 
in June 1997, accepting only depen- 
dency cases initially. The center will be 
hiring a director and two part-time as- 
sistants, and student interns from the 


University of Central Florida will pro- 
vide supervision. The program’s secu- 
rity system is modeled after the Fourth 
Judicial Circuit’s program, will be 
housed in a building owned by the city 
of Orlando, and will be open six days a 
week. The visitations will last 90 min- 
utes, and an educational outreach li- 
brary will be available for use by par- 
ents. The service will be free to families. 


11th Judicial Circuit 

Dade County has two programs. 

1) The court administrator’s Family 
Court Services (FCS) offers short-term 
supervised visitation in dissolution and 
modification cases only. The program 
is supervised by paid staff with a bai- 
liff present, in the Courthouse Center 
Building, five days a week plus Satur- 
days and some evening hours. There is 
a $10 charge for the service; the pro- 
gram monitors exchanges; and separate 
support groups for children and parents 
are offered. FCS also offers crisis as- 
sistance, alienation intervention, social 
investigations, and co-parenting and 
marital reconciliation counseling. 

2) The Family Visitation Center 
(FVC), operated by the Children’s Home 
Society, opened in 1996. It accepts de- 
pendency cases only, but is seeking to 
expand services to include domestic vio- 
lence cases. The United Way, Junior 
League, and several private founda- 
tions help fund the program, which op- 
erates at a CHS building on Tuesday 
and Thursday evenings, and Saturdays. 
The sessions are one hour, and the su- 
pervisors are all volunteers (called 
“monitors”) trained by paid staff. Secu- 
rity consists of panic buttons. The Of- 
fice of the Court Administrator of the 
11th Judicial Circuit is actively collabo- 
rating within the community to expand 
the supervised visitation programs. 


12th Judicial Circuit 

The 12th Judicial Circuit also has 
two programs. 

The Children and Families Super- 
vised Visitation Program, founded in 
October 1995, is part of the not-for- 
profit Child Protection Center, Inc., of 
Sarasota. The initial funding for the 
program came from the Community 
Foundation of Sarasota County. The 
program accepts dependency and fam- 
ily court cases and monitors exchanges. 
The program operates differently from 
the site-based programs, sending 
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trained volunteers to the places where 
a noncustodial parent can visit with his 
or her children. There are two program 
managers; one is a volunteer, and the 
other receives a part-time salary. 

The program operates seven days a 
week and averages 10 visits each week. 
Since October 1995, the program has 
supervised over 175 visits encompass- 
ing about 320 hours of service. Program 
managers are attempting to find a more 
stable funding base, and the program 
has an advisory board to assist them 
in the creation of the program’s policies. 

The Supervised Visitation Program 
opened in July of 1996, accepting cases 
only in Manatee County. The program 
is housed in the offices of Family Re- 
sources, Inc., of Manatee County, and 
accepts dependency cases as a priority 
as a result of a grant by the Depart- 
ment of Children and Family Services, 
but will accept some court-ordered fam- 
ily cases if space permits. There are two 
paid staff members who supervise all 
visits, private security is present dur- 
ing visitations, and the center is open 
two nights per week plus Saturdays. 
The visits are 90 minutes in length. No 
monitored exchanges are offered. 


13th Judicial Circuit 

The Children’s Advocacy Center in 
Tampa operates with grants from the 
Hillsborough County Children’s Board 
and the Department of Children and 
Family Services. Hillsborough County 
provides the building and a case man- 
ager for the program, which operates 
six days a week. The center also offers 
monitored exchanges at a local church. 
The exchanges are supervised by 
trained volunteers and a law enforce- 
ment officer. All visitations are video- 
taped, and attorneys for the parents are 
given access to those tapes. 


15th Judicial Circuit 

The Governor’s Task Force Against 
Domestic Violence circulated the Palm 
Beach County Family Connection Poli- 
cies and Procedures as a “pilot pro- 
gram” for which other communities 
might pattern their centers. The pro- 
gram opened in 1994, as a collabora- 
tive effort of the Palm Beach Board of 
County Commissioners, the Palm 
Beach County Sheriff’s Department, 
the Palm Beach County School Board, 
and the 15th Judicial Circuit court ad- 
ministrator. The program operates ev- 
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ery weekend at two elementary schools, 
and is staffed by trained supervisors 
paid $15 per hour by the county. The 
program director and coordinator, who 
are paid by the county, provide the 
training for the supervisors, which gen- 
erally consists of at least 15 hours of 
ongoing training. The court allocates 
the division of fees for the supervision, 
which is $15 per family. 

Two of the more innovative aspects 
of the 15th Judicial Circuit’s program 
are that it recruits volunteers through 
the Palm Beach County School System, 
as well as in the family law legal com- 
munity, and that it has proven to the 
local sheriff’s department to be more 
cost-effective to put a deputy on-site at 
each center than to respond to “domes- 
tic calls” from the parents disputing 
their visitation arrangements.°® 


17th Judicial Circuit 

Broward County opened Our House 
in 1994 to families in dependency cases, 
and expanded in 1995 to provide super- 
vision in family court cases. The Jun- 
ior League of Greater Ft. Lauderdale 
received a $20,000 grant from the De- 
partment of Children and Family Ser- 
vices and the Junior League provided 
$25,000 in 1995 and 1996. The program 
plans to incorporate as a not-for-profit 
corporation in 1997. The Broward 
County Board of Commissioners offered 
a confiscated house for use as a center, 
and a local builder donated services and 
materials to improve the house. Other 
groups that participated in the collabo- 
rative effort were Broward County 
Children’s Victim Services, which pays 
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three staff members to run the pro- 
gram, and the Court Administrator’s 
Office of the 17th Judicial Circuit. 

Supervision is provided by Junior 
League volunteers who are trained by 
the professional staff of the Broward 
County Children’s Victim Services on 
issues similar to the topics taught in 
the 15th Circuit. There is no charge for 
the supervision, which is available 
Tuesdays through Saturday. Panic but- 
tons are linked to an alarm system, and 
unarmed private security personnel is 
present for the evening visitations. 
Each court-ordered referral expires af- 
ter 60 days, but extensions can be 
granted if space is available. The pro- 
gram supervised approximately 205 
family court visitations in the past year. 
Parents are able to visit for a period of 
90 minutes up to twice a week. 


20th Judicial Circuit 

There are two visitation programs in 
the 20th Judicial Circuit. 

The Family Connection Center, Inc. 
(FCC), opened in October 1996, with a 
Department of Children and Family 
Services grant that enables it to empha- 
size dependency cases while accepting 
some family court cases. The center op- 
erates two sites, a local church and at 
the local extension office of the Insti- 
tute of Food and Agricultural Sciences 
of the University of Florida (IFAS). The 
center supervises visitations seven days 
a week and operates on a sliding fee 
scale. Student interns from the Univer- 
sity of South Florida assist the one paid 
staff member. 

Opened in 1995, The Family Visita- 
tion Center (FVS) of Southwest Florida 
supervises one family at a time in de- 
pendency cases and family cases. This 
is the only program that accepts self- 
referred family court cases without a 
court order. Families pay on a sliding 
fee scale (from $2 to $16 per hour) and 
can arrange for visitations to last from 
one to six hours at a time. Hands-on 
parent education and monitored ex- 
changes are offered. The center is open 
seven days a week, from 6 a.m. until 
10 p.m. in a house owned by the 
Children’s Home Society. All visitation 
is supervised by paid CHS staff super- 
visors, and staff assesses the need for 
security, which is billed to the families 
if off-duty law enforcement is necessary 
for safety. The program also provides 
limited off-site supervision. 


j 


Legislative Action 
© Overview 

The 1996 Florida Legislature passed 
CS/HB 347, creating a Family Visita- 
tion Network and a Family Visitation 
Task Force (Fla. Laws 96-402). It also 
allows the Institute of Food and Agri- 
cultural Sciences of the University of 
Florida (IFAS) to establish new super- 
vised visitation centers. 

The legislation creates the Florida 
Visitation Network, which has a host 
of responsibilities, including compiling 
a directory of state-supervised visita- 
tion programs, organizing workshops 
and conferences, and compiling data on 
the use of supervised visitation. Other 
responsibilities of the network, which 
is based in the Institute for Family Vio- 
lence Studies at Florida State Univer- 
sity, include: serving as a clearinghouse 
on resources and research of supervised 
visitation programs, providing techni- 
cal assistance and other support ser- 
vices to existing and emerging super- 
vised visitation programs, publishing a 
newsletter for supervised visitation 
programs, and authorizing the applica- 
tion for grants and private contribu- 
tions. Because of the disparity of ser- 
vices offered throughout the state, 
these will be important tasks, essential 
to the development of guidelines and 
policies. There is no mandate for any 
type of accreditation for these centers, 
so judges who refer families should as- 
sess the safety policies of the program 
before signing the referrals. 

A Florida Family Visitation Task 
Force is also legislatively mandated, 
specifying that voluntary membership 
will be offered to the following: one rep- 
resentative from each established su- 
pervised visitation program; one repre- 
sentative from the Department of Chil- 
dren and Family Services; one family 
court judge; one representative of the 
Guardian Ad Litem Program; two rep- 
resentatives of law enforcement; one 
representative of the Coalition Against 
Domestic Violence; and one represen- 
tative of the Family Law Section of The 
Florida Bar. The task force is directed 
to act as the governing body of the Su- 
pervised Visitation Network for a pe- 
riod of one year and has the responsi- 
bility of implementing the directory and 
creating bylaws and an evaluation in- 
strument. The task force is required to 
prepare a report with recommendations 
concerning the individual visitation 
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programs and the network. 

The legislation permits IFAS to es- 
tablish visitation programs in commu- 
nities throughout the state who can 
contribute matching funds of $15,000. 
The law leaves unclear whether this 
funding is a payment to IFAS for ser- 
vices or will be used to pay rent, staff, 
etc. Finally, the Florida Family Visita- 
tion Task Force is required to act as the 
board of advisors for the IFAS projects. 


Potential Impact of Legislation 

The new statute makes clear that the 
legislature approves of the use of visi- 
tation centers and wants to encourage 
the trend toward developing new cen- 
ters around the state. The statute also 
encourages community participation, a 
goal long espoused as a necessary step 
toward ending family violence.® 

Unfortunately, the appropriations 
attached to the legislation are insuffi- 
cient to allow the Task Force, Network, 
and Clearinghouse to accomplish the 
ambitious goals the legislature set out 
for them.!° On the other hand, IFAS 
agents have expertise and training in 
community development, and they may 
be valuable resources in the building 
of community liaison groups. Also, IFAS 
agents work in every county in Florida, 
making them easily accessible to the 
rural counties which so often lack the 
resources of their urban neighbors. The 
“match” by IFAS, therefore, will largely 
be through in-kind services, not fund- 
ing dollars. Rural counties may find it 
difficult to fund an IFAS match of 
$15,000 as required by the statute to 
start new programs. 


The Family Connection in the 20th 
Judicial Circuit uses a local IFAS of- 
fice and its equipment for their visita- 
tion program, and The Family Visita- 
tion Center of the Fourth Circuit plans 
to use a parenting activity (planting 
gardens) coordinated by IFAS at the 
center this spring. In Dade County, 
IFAS staff are discussing plans for a 
visitation program in Homestead." 

In addition, the task force will have 
to provide guidance to IFAS to provide 
details of how to implement the legis- 
lation to the groups interested in form- 
ing new programs. For example, the 
legislation does not specify how long the 
pilot programs will operate, and the 
communities themselves will have to 
administer, finance, and staff the pro- 
gram, although IFAS can be helpful in 
recruiting volunteers and providing 
training for them. 

The task force met for the first time 
in August 1996, met in January 1997 
at the Florida Coalition Against Domes- 
tic Violence’s Annual Conference, and 
plans to meet again at the International 
Supervised Visitation Conference in 
West Palm Beach in May. The first pub- 
lication concerning visitation in 
Florida, The Networker, was published 
by the Clearinghouse at Florida State 
University in November 1996. 


The International Network 

The Florida Family Visitation Net- 
work should not be confused with the 
similarly named international Super- 
vised Visitation Network (SVN), which 
has existed since 1992. Currently 33 
states, six provinces of Canada, and 
several cities in Australia and New 
Zealand have programs that are SVN 
members. Several, but not all, of the 
visitation programs in Florida are al- 
ready members of this network. In May 
1996, the international membership of 
the Supervised Visitation Network ap- 
proved a new Florida Chapter of SVN. 

The Supervised Visitation Network 
includes extensive standards and 
guidelines which any SVN member 
“should agree to accept and follow in 
providing supervised visitation ser- 
vices.”!* These standards include poli- 
cies describing security practices, 
guidelines for minimum training of su- 
pervisors,'® and special preparation in 
cases of family violence.* 

The annual Supervised Visitation 
Conference will be held in Palm Beach 
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Gardens, May 17-20, 1997. The direc- 
tors of the 15th Judicial Circuit’s visi- 
tation program are coordinating the 
conference, which includes sessions on 
developing new programs and clinical 
issues involved in supervised visitation. 


Advice for Practitioners 
Because many of these centers are 

new and developing, family lawyers 

should assist their clients by advising 


them as to the proper use of the pro- 
gram well in advance of the first visi- 
tation, even though most centers have 
their own “intake” or “orientation” ses- 
sions. Attorneys should familiarize 
themselves with the policies of the pro- 
grams in their areas before they request 
or stipulate to the use of a center. These 
programs are not for everyone: Some 
parents may strenuously object to the 
atmosphere, no matter how comfortable 


and “child-friendly” the program strives 
to be. One noncustodial parent abruptly 
left an established program, calling it 
“a jail with carpet” because of its strict 
requirements. Most program staff can 
describe instances in which parents 
complained—to different degrees— 
about the program’s policies. Programs 
are justified in maintaining their right 
to refuse referrals, if they believe that 
supervision of the family is too danger- 


FLORIDA SUPERVISED VISITATION PROGRAMS BY CIRCUIT 


CIRCUIT 


01 02 04 05 


06 09 


Accepts dependency cases 


Accepts family court cases 


Monitors exchanges 


N 


Off site supervision 


N 


Hours open 


alternate 
Saturdays 


Type of payment(s) 
[per family per visit] 


$10 


Type(s) of security: 
law enforcement/private security 


Metal detectors/breathalyzer/ 
panic buttons 


panic 
button 


Panic 
Buttons 


Television monitors 


How staffed? Paid staff 


Accepts volunteers 


Pays community members 


Community advisory board 


Funding base 


Parenting classes on site 


Waiting list 


N Y N 


Center currently open? 


4 Y Y ¥ 


* These cases are a priority. (Abbreviations: Y=yes, N=No, CHS=Children’s Home Society) 
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ous or if the case involves allegations 
that the staff is not thoroughly trained 
to address. 

Failure to advise a client of the pro- 
gram guidelines may result in unantici- 
pated problems. Outbursts or inappro- 
priate behavior by a parent will likely 
be recorded in the observational notes 
completed at most of the program cen- 
ters in Florida. Observational notes are 
forms that are completed by the super- 


visors during (and immediately after) 
each individual visitation. These forms 
include specific comments as to the de- 
meanor and interaction of the individu- 
als and families. Attorneys should de- 
termine how extensive and accessible 
these important observational forms (or 
videotapes) are, and whether the pro- 
gram distributes them routinely (after 
each visit) or only after verbal or writ- 
ten request or by subpoena. 


Y 
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if 
necessary 


Panic Buttons 


In addition, lawyers and judges 
should not assume that a report of a 
noncustodial parent’s good conduct at 
the visitation site is a signal that the 
original problems that resulted in a 
referral for supervision have been ad- 
equately addressed. These sessions do 
not offer visitation center staff a view 
of parents outside of a highly struc- 
tured, short-term observation. 

Under the international Supervised 
Visitation Network guidelines, visita- 
tion programs should not perform 
evaluations or make recommendations 
to the referring court.'* In order to pre- 
serve the objectivity of the visitation 
setting, supervision and evaluations 
should be performed by different 
people. However, this is an area of great 
controversy among network providers 
nationwide, and attorneys should ap- 
prise themselves of their local pro- 
grams’ practices to determine the poli- 
cies regarding recommendations. At 
this writing, the vast majority of super- 
visors assisting in programs in Florida 
do not have the credentials to conduct 
parenting assessments, and the super- 
vised visitation setting is not structured 
for evaluations. The Family Visitation 
Task Force should deal with the issue 
of observation notes and evaluations, 
and adopt a standard policy. 

Times for parents’ arrival and depar- 
ture to and from the program is also 
important, especially in cases involv- 
ing domestic violence. The SVN Stan- 
dards and Guidelines call for proce- 
dures of arrival and departure of clients 
so that contact between them does not 
occur without the explicit agreement of 
the parties and the provider, even if an 
injunction against domestic violence 
has not been entered by the court. At- 
torneys should advise their clients to 
strictly adhere to arrival and departure 
times. 

Because of the obvious restrictions 
that institutional supervised visitation 
places on developing a parent-child 
bond, and because the resource of su- 
pervised visitation is finite, supervised 
visitation programs do not offer long- 
term solutions to visitation problems in 
most family cases. Under optimum con- 
ditions, the courts should be seeking to 
address the underlying problems in the 
family to plan toward facilitating less 
restrictive access between parents and 
children. This means that batterers’ in- 
tervention programs, parenting classes, 
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substance abuse evaluation, counseling, 
and treatment, and professional psycho- 
logical and parenting evaluations should 
begin immediately after the restrictive 
visitation is ordered.'® 

There are many communities in 
Florida that do not yet have a super- 
vised visitation program, and most of 
the existing programs are looking for 
ways to expand their services to other 
counties in the same circuit. This is 
especially true in rural areas where the 
need is great and largely unaddressed. 
Family lawyers can be an important 
resource to assist court administrators 
and agencies in developing new centers. 
Existing centers have welcomed input 
from the local bar and offer other com- 
munities examples of ways to start new 
programs. The use of interlocal agree- 
ments, based on FS. §163.01 (1969), 
known as the Florida Interlocal Coop- 
eration Act of 1969, can be helpful in 
combining the resources of local agen- 
cies to establish new visitation pro- 
grams.” The individual program direc- 
tors and the judiciary of the circuits 
that currently have programs can also 
be important resources to groups inter- 
ested in forming community coalitions. 


Conclusion 

Supervised visitation can be a great 
help for families in crisis and a useful 
tool for the courts if used properly. Law- 
yers and judges will play an important 
role in the effective use of this resource, 
and can work within their communities 
to expand vital existing services.'* 


1 See, e.g., Fredrica Lehrman, Factoring 
Domestic Violence into Custody Cases, 32 
TRIAL 34 (Feb. 1996). 

? Carla Garrity and Mitchell Baris, Cus- 
tody and Visitation: Is It Safe?, 17 Fam. Apv. 
40 (Winter 1995). 

3 REPorT ON DoMEstTIc VIOLENCE: A CoMMIT- 
MENT TO AcTION 24 (Harshbarger & Winsten, 
eds. 1993). 

4 Fla. Laws 96-402. 

5 Lawton Chiles, Governor, Jan. 1, 1994, 
Ch. 1, at 7. 

® There have been a myriad of articles pub- 
lished on the effects of domestic violence on 
children. This article does not purport to 
offer any more insight into the dynamics of 
family violence. For information on children 
and family violence, see the extensive bibli- 
ography compiled by the Governor’s Task 
Force on Domestic Violence, Jan. 31, 1994. 
See also, e.g., Daniella Levine, Children in 
Violent Homes: Effects and Responses, 68 
Fra. B.J. 62 (Oct. 1994), and On CHILDREN 
AND THE Law: THE Impact oF Domestic Vio- 
LENCE ON CHILDREN, A REPORT TO THE PRESI- 
DENT OF THE AMERICAN Bar ASSOCIATION (1994). 


7 Approximately one-third of the pro- 
gram’s budget is provided by the Depart- 
ment of Children and Family Services Dis- 
trict IV. One-fifth of the budget is provided 
by a combination for city funds from the 
Jacksonville Children’s Commission and the 
Junior League of Jacksonville. The remain- 
der of the budget comes from private dona- 
tions and grants. 

8 The Family Connection, P.O. Box 1989, 
West Palm Beach 33402. 

® See, e.g., J. Osofsky, Children Who Wit- 
ness Domestic Violence: The Invisible Vic- 
tims, 9 SoctaL Po.icy Rep. 11 (Society for 
Research in Child Development, 1995): “In 
order to prevent and alleviate the effects of 
witnessing domestic violence on children, it 
is recommended that we band together .. . 
to foster prevention and intervention ap- 
proaches that build on family and commu- 
nity. Jd. at 11. See also Susan Schechter & 
Jeffrey L. Edleson, In the Best Interest of 
Women and Children: A Call for Collabora- 
tion Between Child Welfare and Domestic 
Violence Constituencies, THE PREVENTION REP. 
6 (The National Resource Center for Fam- 
ily-Centered Practice, spring 1995) “as more 
and more communities call for coordinated 
interventions to stop family violence, agen- 
cies will be required to work together ....” 

10 Only $10,000, plus $2,000 from each new 
program established by IFAS will fund the 
Florida Family Visitation Network and Task 
Force projects. Appropriations Act No. 2047. 
In addition, there is no funding made avail- 
able to help existing programs solidify their 
financial base and continue their services. 

11 SUPERVISED VISITATION NETWORKER, Vol. 1, 
No. 1 (fall 1996). 

2 Supervised Visitation Network, STan- 
DARDS AND GUIDELINES FOR SUPERVISED VISITA- 
TION PRACTICE §1.5, 1996. 

13 Section 11.2 states that a visit supervi- 
sor shall complete a minimum of 10 and 
preferably at least 15 hours of training cov- 
ering at least 12 specific topics, including 
ethical principles, separation issues in su- 
pervised visitation, intervention to prevent 
physical or emotional harm, and substance 
abuse education and detection. 

4 Td. §15.2. 

15 STANDARDS AND GUIDELINES FOR SUPERVISED 
VISITATION NETWORK PRACTICE §5.29 (b). 

16 Several existing programs offer on-site 
parenting classes. See chart. 

17 For an example of an interlocal agree- 
ment, see policies of the Family Connection, 
15th Judicial Circuit. 

18 First Judicial Circuit, Family Visitation 
Center, Ernie Sanchez, 904/470-4786, c/o 
Children’s Home Society, P.O. Box 19136, 
Pensacola 32523. Second Judicial Circuit, 
Family Visitation Program of Tallahassee, 
Karen Oehme, GAL, 904/488-7612 or Dr. 
Sharon Maxwell, FSU, 904/644-9748, c/o 
Guardian Ad Litem Program, 301 S. Mon- 
roe St., Tallahassee 32301. Fourth Judicial 
Circuit, The Family Visitation Center, Inc., 
Liz Williams, 904/389-7800, 4714 Shelby 
Ave., Jacksonville 32210 or 133 W. 9th St., 
Jacksonville 32209. Fifth Judicial Circuit, 
Family Visitation Center, Alicia Boynton, 
352/622-9408, 216 N.E. Sanchez Ave., Ocala 
34470. Sixth Judicial Circuit, Chris 
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Wiszowaty, 813/897-9204, P.O. Box 414, St. 
Petersburg 33731. Ninth Judicial Circuit, 
The Family Support Center, Kimber Smith, 
407/522-6380 and 407/849-0333 (Laura 
Edson), 125 N. Lucerne Cr., E., Orlando 
32801. Eleventh Judicial Circuit, Family 
Court Services, Holly Berline, 407/372-7936, 
135 NW Ist Ave., 15th Floor, Miami 33128. 
CHS Family Visitation Center, Amparo 
Carrera, 305/838-3346, 800 N.W. 15th St., 
Miami 33129, and SharonAbrams, 305/375- 
5278, Administrative Office of the Courts, 
Dade County Courthouse, 73 W. Flagler St., 
Miami 33130. Twelfth Judicial Circuit, The 
Children and Families Supervised Visitation 
Program, Dorothy Prince, 941/365-1277, 
1750 17th St., Sarasota 34234. The Super- 
vised Visitation Program, 941/741-3575, 361 
6th Ave., W., Bradenton 34205. Thirteenth 
Judicial Circuit, Children’s Advocacy Cen- 
ter, 813/272-7179, 700 E. Twiggs Ave., Ste. 
102, Tampa 33602. Fifteenth Judicial Cir- 
cuit, The Family Connection Program, 
Sherri Kass and Barbara Pope, 407/355- 
2157, County Courthouse Suite 3.100, PO. 
Box 1989, West Palm Beach 33402. Seven- 
teenth Judicial Circuit, Ernie Riland, 954/ 
831-7752, Broward County Courthouse, Rm. 
565, 201 S.W. 6th St., Ft. Lauderdale 33301. 
(Our House, Sharon Dougherty, director, 
408 N.E. 4th St., Ft. Lauderdale 33301.) 
Twentieth Judicial Circuit, The Family Con- 
nection, Inc., Gail Varley, 941/338-3248, 
3406 Palm Beach Blvd., Ft. Myers 33916; 
The Family Visitation Center of Southwest 
Florida, Beth Santini, 941/334-2008, c/o 
1524 Person St., Ft. Myers 33901. 


Karen Oehme received her J.D. from 
Florida State University with high 
honors in 1987. She developed the 
family law section of the Second Ju- 
dicial Circuit Guardian Ad Litem 
Program, and continues to supervise 
the growing family section. She is co- 
chair of the Family Visitation Pro- 
gram of Tallahassee. 

This column is submitted on be- 
half of the Family Law Section, Mar- 
tin L. Haines III, chair, and Melinda 
Gamot and John S. Morse, editors. 
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CROSSWORD-HOLLYWOOD SCENES 


© 1996 Ashley S. Lipson 
Across 
1. 


Anatomy of a —Best-sell- 
ing novel, converted by Otto 
Preminger into one of the greatest 
courtroom dramas ever filmed. 


The courtroom classic Inherit the 
Wind cast Spencer Tracy as the great 
trial lawyer Clarence Darrow, defend- 
ing this high school teacher who was 
prosecuted for introducing his stu- 
dents to the Darwinian theory of 
evolution. 


. Tried for murder, but only in a not-so- 


hot produced-for-television movie. 


. The twins. 
. Poncho-like outer garment of heavy 


wool. 


. Bank account protection. 
. Law degree. 

. Liquid asset. 

. Small decorative case. 

. At once. 

. Stunt man’s insurance. 

. Female name. 


___ Hard—Bruce Willis series 
started in 1988. 


. Regularly set by Perry Mason via 


clever cross-examination. 


. Monroe Doctrine Supplemental Act. 
. State of courtroom where Murder 


63 


65 


Solution on Page 65 


Incorporated stool-pigeon Abe Relas 
(played by Peter Falk) was scheduled 
to appear as a witness, until he mys- 
teriously performed a swan dive from 
the top floor of the Half-Moon Hotel. 


. City which hosted the most famous 


international trial in history, which 
in turn, inspired an Oscar-winning 
1960s film. 


. Withdrawal. 
. National Telecommunications and 


Information Administration. 


. Federal Mediation and Conciliation 


Service. 


. Individualized Educational Program. 
. Mini-drama. 
. Jane Fonda character, who shot the 


owner of the railroad, was convicted 
and hanged, but escaped, neverthe- 
less. 


. National Transportation Safety 


Board. 


. Dry up (abbr.). 
. Preliminary Assessment (environ- 


mental law acronym). 


. Murder. 
. Advanced notice of proposed 


rulemaking (environmental law 
acronym). 


. Confuse by irrelevancies and distrac- 


tions, much as Columbo does. 


. Criminal. 


53. Any of several women related to 
members of King Arthur’s court. 


. Judge John D. Voelker’s relationship 
to 1 Across. 


. Jeff Bridges and Glen Close starred 
in this 1985 courtroom thriller about 
a rich publisher accused of killing his 
wife (first word in title). 
Down 


Breaker , an outstanding 
1979 Australian courtroom classic 
about war crimes. 


Loan shark. 
Radcliffe-Wagner Act. 
Inhabitant of Denmark. 
Make very happy. 
Road. 

Signed (abbr.). 


Compliance Evaluation Inspection 
(environmental law acronym). 


. Open Market Committee Act. 
. 3.141592, 
Obtain preliminary injunction. 


. Lumet who directed such outstanding 
courtroom classics as 12 Angry Men 
and The Verdict. 1982. 


. Stanley Kramer. 

. Underwriters’ Laboratories. 

. North Dakota. 

. Opposite over adjacent. 

. Accidental death benefit. 
29. Humorous use of a word or phrase. 
31. Tax Schedule (self-employment). 

. Dog bark. 

. Right. 

. Environmental Impact Statement. 

. General Motors Corporation. 


. The Bedroom 
Curtis Hanson film—Good tale of in- 
court demonstration. 


. It sparked havoc in Bonfire of the 
Vanities, an interesting Brian De 
Palma courtroom romp with Bruce 
Willis and Melanie Griffith. 


. Central figure in The Untouchables 
and The St. Valentine’s Day Massacre. 


. Performances by lawyers and actors 
often share this trait. 


. Post Script. 


. Multiply it by three for a clue to the 
title of Lumet’s classic dissident-juror 
film (Roman). 


. A pair of drums. 

. Wampum. 

. No. 

. Power. 

. Fruit. 

. Temporary injunction. 
. Electronic Journalist. 
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ENVIRONMENTAL AND LAND USE LAW 


The Ripeness Doctrine in Florida Land Use Law 


n October 1, 1995, the Bert 

J. Harris, Jr., Private Prop- 

erty Rights Protection Act 

(the Harris Act) became 
law in the State of Florida.’ The act cre- 
ates an avenue of relief for a private 
landowner whose property has been “in- 
ordinately burdened” by a specific ac- 
tion of a governmental entity.” The leg- 
islature determined that the law of 
takings has not fully protected land- 
owners from burdensome governmen- 
tal actions.’ The Harris Act is designed 
to address many of the shortcomings of 
takings jurisprudence, particularly in 
the area of ripeness.* 

This article provides a synopsis of the 
general principles of the ripeness doc- 
trine as applied in the land use context 
by the U.S. Supreme Court and the 
Florida court system. The pitfalls of the 
ripeness doctrine are highlighted as a 
precursor to the rise of the property 
rights movement in Florida. The article 
culminates in an analysis of the Private 
Property Rights Protection Act as it 
pertains to ripeness requirements. 


General Principles 
of Ripeness 

Ripeness is a simple term in prin- 
ciple,® yet perplexing in application.® It 
refers to threshold conditions that must 
exist before a dispute is sufficiently 
mature to enable a court to decide it on 
the merits.’ If a court determines that 
the conditions do not exist, the court 
will dismiss the case on the grounds 
that the case is not ripe. The ripeness 
doctrine can be supported under both 
constitutional and prudential prin- 
ciples. The “case or controversy” clause 
in Art. III of the U.S. Constitution re- 
quires federal courts to dismiss hypo- 
thetical cases that lack any clear and 
sufficient injury. The prudential com- 
ponent of the doctrine relates to the 


This article is the 
winner of the 
Environmental and 
Land Use Law 
Section’s 1996 Dean 
Frank E. Maloney 
Memorial Writing 
Award 


by Patrick W. Maraist 


need to have a record supported by con- 
crete facts and decisions. Viewed as a 
prudential limit, a court has discretion 
in applying the ripeness doctrine.’ By 
contrast, a court that is inclined to ap- 
ply the ripeness doctrine pursuant to 
Art. III will treat the ripeness question 
as a subject matter jurisdiction issue’ 
and may dismiss the case after tremen- 
dous time and cost have been expended. 

Although failure to meet ripeness has 
harsh effects, the standard ripeness 
test affords the courts an opportunity 
to address equitable considerations. 
This ripeness test, exemplified by the 
U.S. Supreme Court in Abbott Labora- 
tories v. Gardner, 387 U.S. 136, 149 
(1967), requires a court to evaluate “the 
fitness of the issues for judicial decision 
and the hardship to the parties of with- 
holding court consideration.” The Court 
stated that “where a regulation re- 
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quires an immediate and significant 
change . . . with serious penalties at- 
tached to noncompliance, access to the 
courts ... must be permitted ... .”!° 


The Origins of 
Ripeness in Land Use 

The U.S. Supreme Court’s applica- 
tion of ripeness principles to land use 
cases stems from Penn Central Trans- 
portation Co. v. City of New York, 438 
U.S. 104 (1978). In Penn Central, the 
owners of Grand Central Station, a his- 
toric landmark, were denied a permit 
to construct a 55-story office building 
on the roof of the station. The owners 
claimed that application of the preser- 
vation law to their property was a tak- 
ing. The Court noted that there were 
other uses of the property available.An 
application for a smaller structure 
might have been approved. The own- 
ers did not reapply after the initial per- 
mit was denied. The Court held that it 
could not assume that the commission 
would deny a less intensive application. 
Therefore, no compensable taking was 
established. 

The Supreme Court continued to lay 
the foundations of the land use ripeness 
doctrine in Agins v. City of Tiburon, 447 
U.S. 255 (1980). In Agins, the landown- 
ers filed a takings claim and argued 
that recently adopted zoning ordi- 
nances had “completely destroyed the 
value of [the] property.”" The Court 
declined to rule on the challenge be- 
cause the landowners did not submit a 
plan for development, as the ordinances 
required. There was no concrete contro- 
versy regarding the application of the 
specific zoning provisions where the 
ordinance was not actually applied to 
the owner’s property. 

Williamson County Regional Plan- 
ning Commission v. Hamilton Bank, 
473 U.S. 172 (1985), incorporated the 
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final decision requirement into a two- 
pronged ripeness test. After a developer 
received preliminary plat approval, the 
commission rejected the revised plan 
and two other preliminary plats under 
a changed zoning ordinance. The land- 
owner filed suit in federal court and 
would have been awarded $350,000 for 
a temporary taking, but the trial court 
granted judgment notwithstanding the 
verdict in favor of the commission. The 
Sixth Circuit reversed, finding that the 
evidence supported a temporary taking. 

The Supreme Court declined to an- 
swer whether governments must pay 
money damages to a landowner whose 
property has been taken temporarily by 
the application of government regula- 
tions. According to the Court, “[b]ecause 
respondent ha[d] not yet obtained a fi- 
nal decision regarding the application 
of the zoning ordinance and subdivision 
regulations to its property, nor utilized 
the procedures [the state] provide[d] for 
just compensation, respondent’s claim 
was not ripe.””? This statement is the 
two-pronged test that has subsequently 
been applied in nearly every land use 
case to determine if the case is ripe. 

Although the landowner satisfied 
Agins by submitting a plan for the de- 
velopment of the property, the Court 
ruled that the landowner should have 
requested a variance. According to the 
Court, “until the administrative agency 
has arrived at a final, definitive posi- 
tion regarding how it will apply the 
regulations at issue to the particular 
land in question,” it is “impossible to 
tell whether the land retained any rea- 
sonable beneficial use or whether 
respondent’s expectation interests had 
been destroyed.” Since the respondent 
did not seek a variance, the case was 
not ripe. 

The Court distinguished the ripeness 
finality requirement from the exhaus- 
tion of administrative remedies fre- 
quently required under an administra- 
tive challenge. According to the Court: 


While the policies underlying the two con- 
cepts often overlap, the finality requirement 
is concerned with whether the initial 
decisionmaker has arrived at a definitive 
position on the issue that inflicts an actual, 
concrete injury; the exhaustion requirement 
generally refers to administrative and judi- 
cial procedures by which an injured party 
may seek review of an adverse decision and 
obtain a remedy if the decision is found to 
be unlawful or otherwise inappropriate.** 


In sum, exhaustion of administrative 
procedures would not be required if a 


landowner has obtained a final and 
definitive decision from the agency en- 
forcing the ordinance or regulation. 

The second prong is the requirement 
that the landowner seek compensation 
through state procedures, if the state 
has provided such procedures.’> The 
Fifth Amendment proscribes only the 
taking of preperty without just compen- 
sation. Analyzing the claim, the Court 
noted that Tennessee provided an in- 
verse condemnation process for seek- 
ing compensation. The Court reasoned 
that until a landowner seeks and is 
denied compensation, the state’s action 
is not complete. The landowner respon- 
dent failed to pursue the state proce- 
dures. Its claim was therefore not ripe. 

In MacDonald, Sommer & Frates v. 
Yolo County, 477 U.S. 340 (1986), the 
Court enunciated in more detail what 
the Williamson County ripeness test 
requires. In MacDonald, a subdivision 
map was rejected by the planning com- 
mission for several reasons. The land- 
owner filed a takings claim and argued 
that “any application for a zone change, 
variance or other relief would be fu- 
tile.”*® The MacDonald Court stated 
that the finality prerequisite required 
“a final and authoritative determina- 
tion of the type and intensity of devel- 
opment legally permitted on the sub- 
ject property.”!? Although the board 
rejected one subdivision proposal, the 
Court was convinced that this was not 
a final decision because some develop- 
ment might be permitted. The owner 
did not reapply with “less ambitious” 
plans.'* The Court held that the claim 
was not ripe for review. 

MacDonald holds that the reapplica- 
tion requirement does not mandate that 
the landowner “resort to piecemeal liti- 
gation or otherwise unfair proce- 
dures.” In addition, the Court clari- 
fied that futile applications would not 
be required under the ripeness doc- 
trine.”” The Court was convinced, how- 
ever, that the property’s residential zon- 
ing meant that any reapplication for a 
less intensive development plan would 
not be useless. Although the initial ap- 
plication was not approved, the Court 
stated that “[t]he implication is... that 
a meaningful application ha[d] not yet 
been made.” 

In Lucas v. South Carolina Coastal 
Council, 505 U.S. 1008, 112 S. Ct. 2886 
(1992), the Supreme Court applied the 
futility exception alluded to in 
MacDonald to rule that a land use case 


was ripe. In Lucas, two years after a 
developer purchased lots in a coastal 
development, the state established a 
40-year erosion line and prohibited 
“construction of occupiable improve- 
ments” seaward of the line. Although 
the land was seaward of the line, the 
South Carolina Supreme Court rejected 
a claim that the act effected a taking. 

After the arguments before the South 
Carolina Supreme Court, but before 
that court ruled on the case, the act was 
amended to authorize special permits 
for construction east of the line. The 
Lucas Court rejected the council’s ar- 
gument that the developer’s claim was 
not ripe because he had failed to seek a 
permit under the amendment. Because 
the South Carolina Supreme Court did 
not rule on ripeness grounds, the Lucas 
Court ruled that “it would not accord 
with sound process to insist that Lucas 
pursue the late-created ‘special permit’ 
procedure before his takings claim can 
be considered ripe.”” The developer’s 
failure to submit a plan for develop- 
ment did not bar review since it would 
have been “pointless” due to the 
council’s stipulation that no permit 
would have been issued.” 


The Ripeness Standard 
in Florida Land Use 

One of the first Florida courts to ar- 
ticulate ripeness standards was Glisson 
v. Alachua County, 558 So. 2d 1030 (Fla. 
1st DCA 1990), rev. denied, 570 So. 2d 
1304 (Fla. 1990). The court stated that 
“an essential prerequisite to a taking 
claim is a final decision by the govern- 
ment as to what use of the property will 
be allowed,” and then stated that “[a] 
final decision may be shown by (1) a 
rejected development plan, and (2) a 
denial of a variance.”™ The court ruled 
that the futility exception could not be 
invoked “until at least one meaningful 
application has been filed.” Analysis 
of subsequent court decisions reveals 
the following ripeness requirements 
that apply to a Fifth Amendment tak- 
ings claim. 
¢ Final Decision 

The Florida courts have adopted the 
federal ripeness requirement of a final 
decision from the government regard- 
ing the permissible uses of the land- 
owner’s property.” The final decision 
prong includes three components: (a) 
development application, (b) variance 
request, and (c) reapplication. One com- 
mentator describes these three require- 
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ments in terms of “thresholds” that 
must all be passed in order to avoid dis- 
missal of an as applied takings claim 
on ripeness grounds.”’ 

Development Application Require- 
ment. The first requirement of the fi- 
nal decision prong is that the land- 
owner submit a development appli- 
cation or permit request to the appro- 
priate agency. This requirement has 
been applied by lower federal courts” 
and by Florida state courts.” Such a 
submission allows the entity charged 
with implementing the ordinance an 
opportunity to apply the ordinance to 
the property.®*° The courts require an 
owner to submit a “meaningful appli- 
cation”*' and to make “a definite and 
meaningful effort to obtain . . . ap- 
proval.”*? An application will not be con- 
sidered meaningful if the owner’s “ac- 
tual intent” was to use the property for 
some other purpose.** Moreover, the 
agency’s denial “must be based on the 
merits of the application before direct 
access to the circuit court is available.”™ 
Therefore, procedural or substantive 
errors in the application or subsequent 
administrative hearing would preclude 
fulfilling the application condition. 

Variance Request Requirement. A 
landowner must seek a variance from 
the agency before the decision will be 
deemed to be final. A variance request, 
as set forth in Williamson County, 
“would result in a conclusive determi- 
nation by the [entity] whether it would 
allow [the landowner] to develop the 
subdivision in the manner the [land- 
owner] proposed.”*> Lower federal 
courts* and Florida courts*’ require a 
landowner to seek a variance. The 
Florida Fourth District Court ofAppeal 
stated that a variance must be sought 
because “[rJipeness requires a firm de- 
lineation of permitted uses so that the 
extent of the taking can be analyzed.” 

A landowner must apply for vari- 
ances that are available under the ap- 
plicable ordinance or regulation.*® De- 
nial of a variance does not necessarily 
constitute a final decision for ripeness 
purposes.* The court may require that 
a variance application include a devel- 
opment plan and address all of the cri- 
teria mandated by the applicable vari- 
ance ordinance before the application 
will be deemed “meaningful.”*! 

Reapplication Requirement. The third 
finality requirement was articulated in 
Penn Central when the Supreme Court 
stated that an application for a smaller 


The ripeness doctrine 
has valid purposes 
for fulfilling Art. IIT 
requirements and for 
preventing judicial 
resources from being 
spent on disputes 
that could be 
remedied before local 
zoning boards 


structure might have been approved.*? 
According to the MacDonald Court, a 
reapplication for less grandiose plans 
might have received more favorable 
review.* The 11th Circuit has stated 
that a reapplication is required because 
“a determination on precisely what use 
is permitted, is of great relevance in 
ascertaining whether a taking has oc- 
curred.” 
¢ Exception to the Final Decision Re- 
quirement 

The futility exception alluded to ina 
footnote to the MacDonald opinion has 
become a part of the ripeness analysis.* 
The Lucas Court applied the exception, 
noting that it would have been “point- 
less” to require submission of develop- 
ment plans as a prerequisite to judicial 
review because the authorities stipu- 
lated that no building permit would 
have been issued. The futility exception 
may apply when the agency lacks power 
to grant relief or is openly hostile to the 
proposed development, or when the 
regulation was adopted to prevent the 
type of proposed development. Although 
the 11th Circuit has stated that the fu- 
tility exception “does excuse the re- 
peated submission of development 
plans where the submission would be 
futile,”** Florida courts have been re- 
luctant to apply this exception.*’ 
¢ State Compensation Prong 

According to the Williamson Court, 
this prong requires a landowner to seek 
compensation through state-provided 
procedures before a takings claim will 
be ripe for judicial review.** This re- 
quirement will be triggered if the 
landowner’s suit is filed or is removed 
to a federal court*® and must be satis- 
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fied only if the state compensation pro- 
cedure is both available and adequate. 
The 11th Circuit enforces this require- 
ment! because Florida provides an in- 
verse condemnation procedure for seek- 
ing compensation.” Therefore, before a 
takings claim will be ripe for review by 
a federal court, the landowner in 
Florida must seek compensation 
through Florida’s inverse condemnation 
process.*® 

A facial challenge to an ordinance or 
regulation will be ripe for review as 
soon as the ordinance or regulation be- 
comes effective.** A facial challenge 
seeks an invalidation of a regulation or 
ordinance. As Glisson stated, “[wJhere 
... a taking claim arises in the context 
of a facial challenge rather than in the 
context of a concrete controversy con- 
cerning the effect of a regulation on a 
specific parcel of land, the only issue is 
whether the mere enactment of the 
regulation constitutes a taking.”® 


The Pitfalls of Land Use 
Ripeness Requirements 

The ripeness doctrine has valid pur- 
poses for fulfillingArt. III requirements 
and for preventing judicial resources 
from being spent on disputes that could 
be remedied before local zoning boards. 
Courts have both confused the applica- 
tion of the ripeness doctrine and turned 
the doctrine into a ripeness game. The 
initial confusion has been deciphering 
what ripeness standard to apply to the 
claim. According to the 11th Circuit, 
“[clourts have confused the standards 

. and often cannot tell which claim 
has been brought or which standard is 
being applied.”** 

Another area of confusion exists with 
the courts’ handling of exhaustion. Al- 
though the Williamson County Court 
recognized that exhaustion is not a re- 
quirement of ripeness, some courts re- 
quire claimants to exhaust all admin- 
istrative avenues before finding ripe- 
ness. The futility exception to the ripe- 
ness requirement has also been applied 
inconsistently by the courts.*’ Some 
courts require the landowner to submit 
at least one meaningful application 
before this exception may be recog- 
nized.** Other courts hold that the fu- 
tility exception does not apply until 
at least one meaningful variance appli- 
cation has been denied.*® This require- 
ment might be a waste of time for all 
affected parties and might result in 
unnecessary expense to the land- 


‘ 


owner. 

The confusion in the judiciary inevi- 
tably leads to unjust effects on the land- 
owner. A court that views ripeness as a 
jurisdictional issue dismisses a claim 
without determining the merits. As the 
landowner goes back through the pro- 
cess to obtain a ripe claim, the proposed 
land use is halted while mortgage or 
other overhead expenses accumulate. 
One commentator has noted that some 
takings cases have taken up to six years 
to litigate with costs exceeding 
$500,000.*! Faced with the ripeness 
hurdles, many landowners decide to 
forego a takings claim. 

The requirement that a landowner 
submit an initial plan for approval does 
not pose much difficulty. The difficulty 
occurs when the courts require variance 
requests and multiple applications. 
This “places the burden of governing on 
the wrong foot.”® The futility exception 
has provided little shelter from the 
landowner’s trek through this bureau- 
cratic and judicial ripeness maze.* The 
Fourth District appears to have 
adopted an 11th Circuit opinion that 
would grant the futility exception only 
when the landowner is informed that 
the “proposed project was ‘dead’ and the 
[agency] had ‘settled on a final use.’ ”® 
The possibility of any government com- 
municating in that manner is remote. 
Furthermore, such judicial pronounce- 
ments show the planning agencies how 
to avoid finality. 


Private Property 
Rights Legislation 

After years of battling with the ripe- 
ness barricade, burdened landowners 
turned to the legislature. It is estimated 
that over 60 property rights bills have 
been introduced in the nation. The 
property rights movement in the State 
of Florida gained momentum during 
the 1970s. The legislative battles of 
the 1990s led to the passage of the Har- 
ris Act. The act adds a new opportunity 
for burdened landowners to have their 
claims addressed by the judiciary. Al- 
though the act does not change the ripe- 
ness requirements of takings jurispru- 
dence, it substantially lessens the bur- 
den in certain circumstances. 

Under the act, a landowner who be- 
lieves that an action of the government 
has “inordinately burdened an existing 
use of real property or a vested right to 
a specific use” is required to submit a 
claim to the agency that issued the or- 


der “not less than 180 days prior to fil- 
ing an action.” The landowner must 
include a “bona fide, valid appraisal 
that supports the claim and demon- 
strates the loss in fair market value to 
the real property.”® If the governmen- 
tal action involves more than one gov- 
ernmental entity, the statute requires 
that the landowner present a claim to 
each agency.” The agency must make 
a written settlement offer to the land- 
owner during the 180-day period.” 

Unless the landowner accepts the 
settlement offer during the 180-day- 
notice period, each governmental entity 
to which a claim was presented must 
issue a written ripeness decision to 
identify the allowable uses of the prop- 
erty.”” If the governmental entity fails 
to issue the decision during the 180- 
day-notice period, the prior action will 
be deemed ripe. If the entity issues a 
decision, the claim will also be ripe for 
the purpose of the judicial proceeding 
created by the act.”* The landowner 
may reject the settlement offer and 
ripeness decision and file a claim for 
compensation in circuit court,” with the 
governmental entity’s offer and ripe- 
ness decision considered as part of the 
record.” 

The Property Rights Act provides an 
alternative to the rigidity and harsh- 
ness of the ripeness doctrine of tradi- 
tional land use claims. The burdens of 
the parties are on a more equal foot- 
ing. Both the landowner and the gov- 
ernment are required to take affirma- 
tive steps to resolve the dispute.” This 
will alleviate the complexity and delay 
that landowners have historically con- 
fronted. The landowner no longer has 
to seek endless variance requests and 
submit numerous reapplications. Once 
the governmental entity has the pro- 
posal, it is required to make a decision 
on the request and reveal, through the 
ripeness decision, the available uses of 
the property. This prevents the land- 
owner from having to play a guessing 
game as to the permissible uses of the 
property. 

The act recognizes that there could 
be multiple entities responsible for the 
burdening action” and mandates that 
the landowner send a claim to each gov- 
ernmental entity.”* This might allevi- 
ate the problems in the application of 
exhaustion requirements to ripeness. 
By requiring a claim to be sent to each 
entity that might have an influence in 
the dispute, and by requiring each en- 
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tity to issue a ripeness decision, each 
party to the resolution process is in- 
volved in the 180-day period. This pre- 
vents a landowner from having to pro- 
ceed in a piecemeal manner with every 
possibly relevant governmental entity. 

The act speeds up the ripening of the 
dispute without sacrificing the consti- 
tutional and prudential safeguards of 
traditional ripeness principles. The 
mandate for a case or controversy is 
satisfied because the claim, which will 
contain the facts and the appraisal 
value of the land, combined with the 
settlement offer and ripeness decision, 
will provide evidence of a clear and suf- 
ficient injury. The act also satisfies pru- 
dential concerns, because the settle- 
ment offer and ripeness decision will 
provide a court concrete facts and the 
claim will equip the court with addi- 
tional facts and the fair market value 
of the property. 


Conclusion 

The Property Rights Act is a legisla- 
tive response to a judicial doctrine that 
has stified landowners’ claims for two 
decades. Ripeness requirements have 
effectively precluded a landowner from 
having a judicial determination on the 
merits of an as applied takings claim. 
Although the act does not change tak- 
ings law, the constructive ripeness pro- 
vided under the act is a step in the right 
direction. The mere presence of the 
ripeness provisions in the act may sig- 
nal to the judiciary the need for consid- 
eration of equitable principles in appli- 
cation of the land use ripeness test. The 
judiciary might respond by lessening 
the number of obstacles to pursuing a 
takings claim. This will be particularly 
important for those governmental bur- 
dens that are not actionable under the 
Property Rights Act. O 
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LAWYER AT LARGE 


f you have ever dreamed of ap- 
pearing before the U.S. Su- 
preme Court but thought you 
would never have the opportu- 
nity, think again. Being a member in 
good standing of The Florida Bar for a 
three-year period automatically en- 
titles you to admission to the Bar of the 
U.S. Supreme Court. If you choose to 
be admitted to the U.S. Supreme Court 
Bar in person, the experience is thrill- 
ing and will last a lifetime. 

Recently, a fellow attorney suggested 
that we join him as a member of the 
U.S. Supreme Court Bar and offered to 
sponsor us. We coordinated our sched- 
ules and agreed to meet in the nation’s 
Capitol on the third Monday in Octo- 
ber. Arriving at the Supreme Court at 
8:30 a.m., we were met by the adminis- 
trative clerk of the Court who gave us 
detailed instructions for what was to 
follow. The attorney who motioned the 
Court for our admission was given a 
pre-printed motion to read to the en- 
tire Supreme Court, requesting that the 
Court admit us as members of the U.S. 
Supreme Court Bar. The instructions 
on the sheet clearly indicate that if he 
deviated from the speech in any way, 
Chief Justice Rehnquist may reserve 
ruling on the motion. 

Upon passing through the metal de- 
tectors and abundant questioning by 
Court security, we were led into large, 
beautiful anterooms lined with original 
portraits of former justices. Court se- 
curity escorted us in a highly organized 
fashion into the main courtroom. The 
experience of walking into the Supreme 
Court Courtroom for the first time is 
overwhelming. We couldn’t help but 
think that this is the very courtroom 


Joining the Bar of the U.S. Supreme Court 
by Eric M. Glazer and Michael Zachary 


where Clarence Gideon, Jane Roe, and, 
of course, Mrs. Palsgraf made history. 
Attorneys seeking admission were 
seated closest to the bench. 

At about 9:30 a.m., the clerk of the 
U.S. Supreme Court, William K. Suter, 
addressed both the applicants and the 
movants, giving specific and detailed 
instructions as to when to sit, when to 
stand, when to speak, and when to re- 
main silent. Mr. Suter then informed 
us that apart from group admissions, 
only approximately 70 individual attor- 
neys are admitted to the Supreme 
Court Bar in open court each year. 

At 9:59 a.m., the audience watched 
the second hand on the clock located 
high above the center of the bench ap- 
proach the top of the hour. Precisely at 
10 a.m. a buzzer sounded, Mr. Suter 
yelled, “All rise,” and the entire nine- 
member panel of the U.S. Supreme 
Court took their seats on the bench. It 
was at that very moment that we knew 
we did the right thing by requesting 
admission in person, rather than by 
mail. 

If you are lucky (as we were), the first 
order of business on the Court’s docket 
was to read a new opinion. Subsequent 
to handing down the opinion, the clerk 
informed the Chief Justice that the next 
order of business on the docket is the 
admission of new attorneys. The clerk 
then read the name of our movant at- 
torney who approached the podium and 
verbally addressed the entire Supreme 
Court with his motion. When the mov- 
ing attorney mentioned our names, we 
were required to stand until Chief Jus- 
tice Rehnquist granted the motion. 
Hearing Chief Justice Rehnquist men- 
tion our names and grant the motion 
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admitting us to the Supreme Court Bar 
was certainly a highlight of our legal 
careers. After all the motions were 
granted, the Chief Justice formally 
welcomed the new members to the Bar 
of the Supreme Court and the clerk 
administered the oath. 

After conclusion of the court’s docket, 
the Court recessed. Even though the 
Court proceedings were over, we re- 
turned to the anterooms where the fun 
was just beginning. On this day, a large 
group of members of the New York 
Women Lawyers Association were ad- 
mitted, and Justice Ruth Bader 
Ginsburg surprised the group with a 
visit. Justice Ginsburg then partici- 
pated in group and individual photos 
with anyone who requested. Upon leav- 
ing the anteroom, we bumped into Jus- 
tice Sandra Day O’Connor walking 
down the hallway and discussed our ex- 
perience with her. She graciously posed 
for a photograph with the three of us. 
Both the picture and our Supreme 
Court certificates now adorn our law 
offices. 

We chose to get sworn in on a Mon- 
day morning. To have some fun, we met 
in Washington, D.C., on a Saturday 
morning and spent the weekend tour- 
ing D.C. and even catching a Washing- 
ton Redskins football game. 

Being a member of the Supreme 
Court Bar certainly has its privileges, 
including the right to sit in a reserved 
section of the courtroom for oral argu- 
ment, use of the Court’s law library, and 
special personal tours of the Supreme 
Court for your family and friends. 

If you decide to follow our advice and 
seek admission, the first step is to ob- 
tain an application from the clerk of the 
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U.S. Supreme Court Justice Sandra Day O’Connor is shown with Michael Zachary, Eric 


Glazer, and Stuart Minkowitz outside the anteroom of the Supreme Court after Zachary 
and Glazer were administered the oath to become members to the Supreme Court Bar. 


U.S. Supreme Court in Washington, 
D.C. The Bar Admissions Office tele- 


phone number is (202) 479-3387. The 
clerk will forward an application which 


needs to be submitted with a certificate 
of good standing from the Supreme 
Court of Florida. The certificate must 
be from the Supreme Court of Florida, 
not The Florida Bar. Admission re- 
quires that you be sponsored by two cur- 
rent members of the Bar of the Supreme 
Court of the United States. The appli- 
cation fee is $100. The application re- 
quires you to make a choice as to being 
admitted by mail or in person before 
the Court. Take it from us, there really 
is no choice at all. O 


Eric M. Glazer is a solo practitioner 
in Aventura, concentrating in condo- 
minium law, bankruptcy, and per- 
sonal injury. He received his law 
degree from the University of Miami 
School of Law in 1992. 

Michael Zachary is an associate 
at the law firm of DeCardenas and 
Freixas, PA., in Miami, concentrat- 
ing in workers’ compensation and 
personal injury. 


Child Support Guidelines 

By Laura W. Morgan 

Reviewed by Melvyn B. Frumkes and 
Corie M. Schor 

Since the enactment of F.S. §61.30 
(1987), child support awards have be- 
come based upon specific descriptive 
and numeric criteria allowing for devia- 
tion of more than “plus or minus 5 per- 
cent, from the guideline amount . . . only 
upon a written finding or a specific find- 
ing on the record explaining why order- 
ing payment of such guideline amount 
would be unjust or inappropriate.”! 
These guidelines have revolution- 
alized the law of child support necessi- 
tating the mastery of new legislation 
and the resulting case law. 

Child Support Guidelines: Interpre- 
tation and Application is a single-vol- 
ume, comprehensive resource by Laura 
Morgan, a senior attorney at the Na- 
tional Legal Research Group in 
Charlottesville, VA.This must-have tool 
for the family law practitioner is avail- 
able from Aspen Law & Business, 1185 
Avenue of the Americas, New York, NY 
10036, 1-800-638-8437. 

As the guidelines have only been in 
effect for a relatively short period, ap- 
plying the facts of one’s case is often a 
matter without precedent. The Florida 
Legislature adopted §61.30 based upon 
the income shares model. The book ex- 


BOOKS 


plains the theory behind this model and 
what this model intends to accomplish. 
Additionally included is a table indicat- 
ing the model upon which each state’s 
guidelines are based. This one section 
and table is invaluable in assisting at- 
torneys in formulating winning argu- 
ments and locating persuasive case law 
from other states following the same 
model. 

The bulk of the chapters provides a 
copious explanation of how to apply the 
guidelines to each individual case. As 
no case is ever unexceptional, the au- 
thor simplifies issues such as: 

¢ Items to be included and excluded 
as gross income; 

¢ Computing imputed income and 
what evidence can be presented to dem- 
onstrate earning capacity; 

¢ Treatment of high-income as well 
as low-income parents; 

¢ Adjustments for extraordinary 
medical care costs and identifying what 
is “extraordinary”; extraordinary edu- 
cation expenses; a child’s independent 
financial means; persons with fluctu- 
ating incomes; age of child; effects of 
diverse custody arrangements and ex- 
traordinary visitation; parent’s volun- 
tary debt reduction; 

¢ Considering prior and subsequent 
families; 

¢ Treatment of uninsured medical 
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care costs; 

¢ Disparate incomes of the spouses. 

The book provides effective argu- 
ments for and against each point, as 
well as a myriad of citations to the ap- 
plicable federal and state statutes and 
key state decisions. 

The publication also addresses modi- 
fication of prior child support awards 
and how to argue the enactment of the 
guidelines, or changes as grounds for 
modification. The author provides in- 
sight as to when to use an expert and 
for what issues they can be most effec- 
tive. There is an in-depth discovery dis- 
cussion with accompanying forms of 
sample interrogatories, documents to 
include in a request for production, 
sample requests for admissions, and a 
proposed order for child support. 

Child Support Guidelines: Interpre- 
tation and Application is a book which 
everyone who practices should have at 


hand for easy reference. 
1 Fra. Star. §61.30(1)(a) (1995). 


Mr. Frumkes and Ms. Schor practice law 
in Miami. 
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® Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


CORPORATE SERVICES 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC’s prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


@ Venture Capital Qualified Individual Investors, 
Institutional investors. Effective business plans. Busi- 
ness opportunities. Heller Capital & Consulting 
(954)475-8484, http;/www.hellercap.com. Offices in 
FL, CA, MASS, and U.K. 


EDUCATION ANDCLE 


@ LL.M. in Taxation degree or J.D. degree (for 
paralegals with Bachelors degree) for California Bar 
Admission. Washington School of Law, Washington 
Institute for Graduate Studies, Telephone (801)943- 
2440. Fax (801)944-8586. 


EXPERTWITNESS 


Accident 


@ Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Puzzle on Page 57 

Amusement Rides 


@ Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
® Medical Malpractice 
Criminal Defense 
¢ Personal Injury 
¢ Sexual Harassment 
¢ Age & Employment Discrimination 
* Domestic Relations 
Not a Referral Service 
I. Ross, M.D., F.A.P.A. 
(305) 856-6219 


* Diplomate of the American Board of 
Psychiatry & Neurology in Psychiatry with 
Added Qualifications in Forensic 


Psychiatry * Board Certified 
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-EXPERTWITNESS 


Automotive 


® Automotive Expert Services. CPAwith 20+ years 
exp. in auto dealing. 8 yrs. as GM dealer/operator, 
operated import franchise and used car dealerships, 
consultant to auto dealerships. Qualified and testi- 
fied. References. MONTY HASKINS, 1235 Brighton 
Way, Lakeland, FL. (941) 644-1153 


Aviation 


@ Experienced aviation attorney not licensed in 
Florida can be consultant or expert witness in your 
aviation legal matter. Former military pilot, Eastern 
Airlines Captain, FAA Deputy Administrator. Frequent 
airline accident and air safety commentator on CNN 
and other major TV and radio networks. Richard H. 
Jones, (800) 705-5455. 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 9951 Atlantic Bivd., Suite 242, 
Jacksonville, FL 32225, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


“No law office that handles bankruptcies 
should be without this program.” 


-GB, Toledo, OH 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 
Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Swircu To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www.bestcase.com 


Best Case SoLuTions, Inc. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


LAWYER SERVICES 


Injury Specialist 


® Injury Specialist. Multi-speciality practices blend- 
ing conventional medicine, physical therapy and chi- 
ropractic. Have successfully treated over 10,000 ac- 
cident cases in the past 15 years. Expert Medicole- 
gal documentation provided upon request. State ap- 


pointed w/c Expert Medical Advisor (EMA). Stanger 


Health Care Centers. Two locations Palm Beach 
County (561) 498-4300. Broward County (954) 720- 
2800. 


Medical 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.0.G.,A.C.0.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


® Podiatrist/ Attorney. DPM/JD available for case 
review, as co-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


Polygraphist 


® Polygraph Examinations. FB! Special Agent re- 
tired Certified FB! Examiner/ Supervisor/National Pro- 
gram Manager Director American Polygraph Asso- 
ciation/FPA/Expert witness: 15 years experience. Ri- 
chard W. Keifer, 1203 Tall Pine Drive, Apopka, FL 
32712. (407)880-1411. 


Inter-City Testing & 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561)361-0990 
FAX (561)338-7771 


0 North Federal Highway 
Boca Raton, FL 33431 


SN CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 
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MEDICAL/DENTAL MALPRACTICE EXPERTS 
in great detail the intimate clinical issues and standards of care (lab slip by lab slip if | 
: necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- ; 
: * GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
e arguments typically promulgated by opposing side. Our system insures expert witnesses » 

: will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY ; 
S| TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of [iE 
ical schools or insurance carriers. We have earned our reputation prudently for both 
; | : plaintiff and defense to over 750 (REPEAT) law firms since 1986, We invite you to meet i 
with us: STAT-STAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. | 
BEST CASE Health Care Auditors, Inc. ‘Telephone (813) 579-8054 
13577 Feber sound Drive, Penthouse 690 Telecopler (613) 573-1533 
Clearwater, Florida 34622-5552 Weare pleased to receive your calls. 


EXPERT WITNESS 


Psychiatric 


@ Expert Psychiatric Services. Eric Michael 
Kaplan, M.D. Evaluation of Psychiatric/ psychologi- 
cal reports, independent medical evaluations, depo- 
sitions, court testimony, diplomate, American Board 
of Psychiatry and Neurology, Diplomate, American 
Board of Forensic Examiners, clinical faculty, Uni- 
versity of South Florida, Department of Psychiatry. 
146 Whitaker Road, Suite B, Lutz, FL 33549, 
(813)948-8625. Full Vitae and reference available 


Psychology 


@ The Dipiomate in Forensic Psychology. The 
standard of excellence in the practice of forensic psy- 
chology. Awarded by the American Board of Profes- 
sional Psychology. For referral to Diplomates be re- 
gion or specialty: The American Academy of Foren- 
sic Psychology, 128 North Craig Street, Pittsburgh, 
PA 15213. Phone: (412)681-3000. Fax (412)681- 
1471. Internet: http://www.electriciti.com/aafp. 


Security 


®@ Security Expert: 31 years private and public sec- 
tor, case review, security policies and procedures, 
court testimony, Roger L. Fritze, MBA, CPP, 8900 
S.W. 192nd Drive, Miami, FL 33157, (305)251-8377. 


LAWYER SERVICES 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


INSURANCE STRUCTURED 


@ Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897- 
9825. “Professional Annuity Funding for you and your 
client.” 


OPPORTUNITIES 


@ Attorney wanted- Relocate to Oregon for new 
foundation that provides legal services primarily to 
senior citizens and low income individuals. Starting 
salary of $30,000. Not a career; an adventure. Send 
resume to: J. Kara, P.O. Box 5241, Klamath Falls, 
Oregon 97601. 


with Florida juries. 


Medical Experts 


Florida physicians have more credibility 


900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 


We have more than 


1-800-284-362 


@ Career Alternatives: Create a brighter future by 
developing a huge safety net or replacement income 
without hourly billing. Proven $1.3 billion debt-free 
company, seeks highly motivated successful lawyers 
as recruiters, and as marketers of cutting edge con- 
sumer services and products, part-time or full-time. 
Enjoy time freedom, financial security, and control 
over your life much sooner. Call (800)497-5065. 


@ Is your practice just not what you thought it 
would be? If you want to achieve extraordinary fi- 
nancial security and the time to enjoy it before stress 
kills you, I'll show you how | did it. Participate part- 
time or full-time from wherever you are. Call 1-800- 
589-9667 for recorded information. 


@ Did Shakespeare have you in mind when he wrote 
“first thing, we kill all the lawyers”?--Safety, personal 
protection, premises security, countermeasures, 
threat and vulnerability assessments. In-person sur- 
veys and training, product information. Send name 
and telephone number to (305) 350-5231 (fax). Ser- 
vice by Florida Bar member offered exclusively to 


lawyers and firms. 


RESEARCH _ 


@ Legal Research/Writing: Graduated top 15% of 
class; associate editor of law review; published; prac- 
ticed law for four years. Will research and/ or draft 
memoranda, pleadings and briefs (trial and appel- 
late). Phone (305) 666-1297; E-mail address: 
PAA100 @AOL.COM 


® Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


LAWYER SERVICES 


Ad Rates 


$75.00 for the first 5 lines. $15 for each additional line. 
Minimum of five insertions, payable in advance. Approxi- 
mately 45 characters per line. A character is any letter, 


number, punctuation mark or space. 


Issue Deadlines 
April February 15 
May March 15 
June May 15 


Send ad text and ad run dates to: 
Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5689 
Fax (904) 681-3859 


Display rates available. 
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Clearly, the list of partners 
we can bring to your practice 
is the best in the business. 


For years, Matthew Bender has given you great tools to build great cases. 
We've delivered expert analysis from the brightest minds in law, reliable 
primary source material and all the proper forms. 

Now, we can also help you make sure your case holds up in court. 
Thanks to our new affiliation with Shepard’s, the nation’s leading legal 
citations service, we now offer the comprehensive information you need to 
be certain that you’re still relying on good law. 

Put it all together, and you’ve got a combination that’s truly unbeat- 
able. It’s everything you need to practice law with complete confidence — all 
from one source. And because it’s all integrated, you can do your research 
more efficiently and accurately. 

Matthew Bender and Shepard's. The best analysis and the best cita- 
tions service have come together. To add this winning combination to your 
practice, contact your Matthew Bender representative or call 1-800-223-1940. 


MATTHEW 4 BENDER 


Partner with the Brightest Minds in Law 


Shepard’sis a registered trademark of Shepard's. 


Westlaw is the source you can trust for unsurpassed news and business information. 


In today’s competitive world, there’s more Dow Jones News/Retrieval” sources on WESTLAW, 
information to stay on top of than ever before. there are 24 percent” more top 100 U.S. newspapers 
You can trust in WESTLAW” for the quality than on NEXIS® Top industry publications, newswires 
sources you need to track your clients or company —_and international sources. As well as exclusive 
in the news. Follow hot issues in key industries. same-day coverage of 7he Wall Street Journal® 
And develop your facts more fully. You can also tap into DIALOG® on WESTLAW 
That's because among the thousands of sources for expert topical coverage. Or even 


have WESTLAW automatically run a search as often 
as you like. And automatically deliver the result. 
It's no wonder that you can trust in WESTLAW 
to take you further. 
Learn more about the top 
sources on WESTLAW. Call 
1-800-328-9963. 


Kevsearching. Research you can trust 


* Research verification date 10-1.96 © 1996 West Publishing 7:9349-3/9-96 1-350-048-7 
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